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THE ANTITRUST LAWS AND ORGANIZED PROFES- 
SIONAL TEAM SPORTS, INCLUDING CONSIDERATION 
OF THE PROPOSED MERGER OF THE AMERICAN AND 
NATIONAL BASKETBALL ASSOCIATIONS 



THURSDAY, JULY 27, 1972 

House of Representatives, 
Subcommittee No. 5 of the Committee on the Judiciary, 

Washington, D.G. 

The subcommittee met at 10 a.m., pursuant to call, in room 2141, Ray- 
burn House Office Building, Hon. Emanuel Celler, presiding. 

Present: Representatives Brooks, McCulloch, Poff, McClory, Hun- 
gate, and Mikva. 

Staff members present: Daniel L. Cohen, counsel, and Thomas E. 
Mooney, associate counsel. 

The Chairman. The Antitrust Subcommittee meets this morning to 
begin yet again its examination of a problem that has too long been 
before the Congress. 

The monopoly status of the giant sports trusts in this country has 
for decades raised grave antitrust problems that the Supreme Court 
persistently begs us to resolve. More importantly, the callous abuse of 
unwarranted privilege by the professional team owners has steadily 
victimized the legitimate interests of fans and severely restricted the 
legal rights of players. 

In the past, the sports monopolists have come before this subcom- 
mittee defending their claimed exemption from the antitrust laws be- 
cause the health of professional sports is "in the community interest." 

But, when these community minded gentlemen have left the Halls 
of Congress, too often their actions have exhibited utter disregard for 
the communities that support them. Ticket prices skyrocket, television 
reception is blacked out, greedy threats of franchise moves are made 
upon municipal officials, teams jump from city to city betraying life- 
long supporters. 

At the same time, rigid draft and reserve systems, with attendant 
boycotts and blacklists, throttle legitimate player negotiations and 
effectively deny athletes the full fruits of the free enterprise system. 

If these hearings can produce a balanced view of some of these 
problems, and build at last toward a constructive legislative solution, 
they will prove of immeasurable benefit to fans, players, owners, and 
the public. 

In this regard, the Chair wishes to emphasize at the outset that it 
seeks above all a reasonable resolution of the problems before us. 
The subcommittee will consider all relevant points of view and will 

(1) 



make only such legislative recommendations as are appropriate and 
workable. 

As I have assured the witnesses and the public every time we have 
convened similar inquiries — in 1951, in 1957, in 1961, and in 1966 — our 
recommendations will be made in full recognition of the fact that 
professional sports activities are close to the hearts of all Americans 
and that what is necessary is to strengthen these enterprises in the 
public interest. 

Nor will the Chair be blinded by past conceptions. There is much 
evidence, for example, that new relationships within the industry 
profoundly affect the basic antitrust questions involved in the alloca- 
tion of players among professional teams. 

Some legal scholars suggest that while the antitrust issue has been 
debated in much the same terms for nearly 50 years, the employment 
structure in these sports has undergone drastic change. In football and 
in baseball and in basketball, for example, the players are organized 
today, unlike in years past. 

Players' unions are recognized and in limited areas bargain with 
their leagues. Just this spring, in fact, we witnessed a prolonged 
major league baseball players strike that delayed opening day and 
curtailed the full season schedule. 

Some tell us that these developments render antitrust considerations 
less dispositive than questions of national labor policy. Nonetheless, 
by virtue of the bills today before us and because of the continuing 
call to action from the Supreme Court, it is the unresolved antitrust 
issues that are central to this inquiry. 

The pending legislation and the questions we must resolve can only 
be understood against the background of the relevant Supreme Court 
decisions. Initially, in the 1922 case of Federal Baseball Club of 
Baltimore v. National League (259 U.S. 200), the Supreme Court 
ruled that professional baseball was "not a subject of commerce" and 
was thus exempted from the Federal antitrust laws. 

The Court took a second look at the question in 1953 in Toolson v. 
New York Yankees (346 U.S. 356), refusing to overturn the earlier 
decision and asserting that any change should come from the legisla- 
ture, not the judiciary. 

However, since 1953, the courts, including the Supreme Court, 
have made it clear that baseball and only baseball, of all our pro- 
fessional sports, enjoys antitrust exemption. This inconsistency, the 
Court tells us, is to be resolved by the Congress. 

Professional boxing was denied antitrust exemption in United States 
v. International Boxing Club (348 U.S. 236 (1954) ) and in Washing- 
ton Professional Basketball Corporation v. NBA (147 F. Supp. 154), 
the Federal District Court for the Southern District of New York held 
in 1956 that: 

The business of professional basketball conducted on a multistate basis, cou- 
pled with the sale of rights to televise and broadcast games for interstate trans- 
mission is trade or commerce among the several states within the meaning of 
the Sherman Act. 

Professional basketball chose not to repeal that holding to the Su- 
preme Court. But, in 1957, the Court considered Radovich v. National 
Football League (352 U.S. 443), a case seeking a judicial antitrust 
exemption for pro football on a set of facts similar to the baseball 
cases. 



In its decision, the Court ruled that football was entitled to no such 
exemption and that the principles of antitrust law were governing. In 
announcing the Court's opinion and refusing to extend the reasoning 
of the baseball cases, Mr. Justice Clark wrote : 

If this ruling is unrealistic, inconsistent, or illogical it is sufficient to answer 
* * * that were we considering the question of baseball for the first time upon 
a clean slate we would have no doubts. 

But Federal Baseball held the business of baseball outside the scope of the 
Act. No other business claiming the coverage of those cases has such an adjudi- 
cation. We, therefore, conclude that the orderly way to eliminate error or dis- 
crimination, if any there be, is by legislation and not by Court decision. 

Congressional processes are more accommodative, affording the whole industry 
hearings and an opportunity to assist in the formulation of new legislation * * * 
Of course, the doctrine of Toolson and Federal Baseball must yield to any con- 
gressional action and continues only at its sufferance. 

Now, 15 years later, the Court has called upon us once again. On 
June 19 of this year, in resolving the much celebrated Curt Flood liti- 
gation, the Court, in Flood v. Kuhn, upheld baseball's exemption but 
called it an established "aberration" in light of the consistent hold- 
ings that other interstate professional sports are not similarly exempt. 

Mr. Justice Blackmun, writing for the Court, notes : "With its re- 
serve system enjoying exemption from the Federal antitrust laws, 
baseball is, in a very distinct sense, an exception and an anomaly. Fed- 
eral Baseball and Toolson have become an abberation confined to 
baseball * * * 

If there is any inconsistency or illogic in all this, it is an inconsistency and 
illogic of long standing that is to be remedied by the Congress and not by this 
Court." 

It is for the Congress and for this committee to remedy the illogic 
and put an end to this senseless anomaly. These hearings and consider- 
ation of the bills before us are a step in that direction. 

H.R. 1206, H.R. 10825, H.R. 10902, and H.E. 11154 are bills to end 
baseball's judicial exemption by providing that the words "trade or 
commerce" as used in any provision of the antitrust laws shall include 
the interstate business of organized professional baseball. 

Enactment of legislation of this type would be appropriate as a long 
overdue statement of congressional intention to include this very 
lucrative business within the mainstream of American antitrust 
legislation. 

However, portions of the opinion in Flood v. Kuhn may require that 
these bills alter their language in order to achieve their purpose. Mr. 
Justice Blackmun, for example, expressly notes that "professional 
baseball is a business and it is engaged in interstate commerce." 

My own bill, H.R. 11033, and identical bills H.R. 11224, H.R. 11937, 
and H.R. 12401, would also bring baseball within the ambit of anti- 
trust regulation by explicitly refuting any exemption from Sherman 
Act provisions for "the business of providing for profit public games 
or contests between any teams of professional players." 

The language of these bills, if adopted in present form, specifically 
the phrase "notwithstanding any other provisions of the law," raises 
questions regarding the continuing validity of the football merger 
legislation and certain pooling arrangements regarding professional 
league telecasting contracts. 



The Chair assures that it is not its intent to repeal laws carelessly or 
unnecessarily. It may well be that the purposes of this legislation can 
and should be accomplished without repeal of any existing law. The 
important thing is to once and for all end unwarranted privilege and 
place all professional sports on equal footing. 

There are those who feel that these businesses, though entitled to 
no blanket exemption, by their nature require congressional approval 
of certain specifically identifiable conduct that would otherwise be 
subject to antitrust liability. 

H.R. 2305, a bill placing sports under the antitrust laws but exempt- 
ing certain arrangements regarding player selection and equalization 
of playing strength, is a bill that thoughtfully represents that point 
of view and will receive careful consideration in the days ahead. 

I would remind the proponents of such legislation, however, that 
this committee proceeds very cautiously in such matters, believing that 
piecemeal exemption from the antitrust laws to cope with the problems 
of particular industries is only given reluctantly. 

Finally, that caution and that reluctance will be relevant to con- 
sideration of H.R. 10185, H.R. 10186, H.R. 10211, and H.R. 10827, 
bills to authorize the merger of the American and National Basket- 
ball Associations. 

Once before, the Congress was petitioned to permit a professional 
sports merger — in 1966 when the AFL and NFL succeeded in com- 
bining their football operations. That legislation was enacted despite 
grave and unresolved questions regarding many issues concerning com- 
petition for player talent and the draft system that binds college sen- 
iors to a "take it or leave it," one-offer system of negotiation. 

That legislation, moreover, was passed without Senate committee 
consideration of any substantial kind, and this committee was bypassed 
after only beginning to build its record of consideration. We cannot 
allow this merger to similarly escape close congressional scrutiny. 

The antitrust questions raised by the merger proposal are grave in- 
deed. Two Federal judges, strongly hinting of the per se illegality of 
such a combination under the Sherman Act, issued first a temporary 
restraining order and then a preliminary injunction against this 
merger. 

The court's action forced the owners to come to Congress seeking ex- 
plicit antitrust immunity, which is the serious matter we must consider 
in the days ahead. 

At this time, I am placing in the record each of the bills that have 
been mentioned which will be considered during these hearings. 

(The bills are as follows :) 



[The following bills are identical to H.R. 1206: H.R. 10825 (Sisk), 
H.R. 10902 (Van Deerlin), and H.R. 11154 (Sisk, Collins of 111., 
Fish, Gude, Halpern, Hawkins, Hays, Madden, Martin, Mayne, 
Meeds, Moss, Obey, Perkins, Rees, Rosenthal, Talcott, Udall, 
Van Deerlin)] 
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m THE HOUSE OF REPRESENTATIVES 

January 22, 1971 

Mr. Zablocki introduced the following bill ; which was referred to the Com- 
mittee on the Judiciary 



A BILL 

To amend the Act entitled "An Act to protect trade and 
commerce against unlawful restraints and monopolies", ap- 
proved July 2, 1890. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That the Act entitled "An Act to protect trade and com- 

4 merce against unlawful restraints and monopolies", approved 

5 July 2, 1890 (26 Stat. 209; 15 U.S.C. 1-7) , as amended, 

6 is hereby amended by adding at the end thereof the follow- 

7 ing new section : 

8 "Sec. 9. The words 'trade or commerce' as used in any 

9 provision of the antitrust laws shall include the interstate 
10 business of organized professional baseball." 

I 
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m THE HOUSE OF REPRESENTATIVES 

January 26, 1971 

Mr. Horton introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 



A BILL 

To make the antitrust laws and the Federal Trade Commission 
Act applicable to the organized professional team sports of 
baseball, football, basketball, and hockey and to limit the 
applicability of such laws so as to exempt certain aspects of 
the organized professional team sports of baseball, foot- 
ball, basketball, and hockey, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That the Act of July 2, 1890. as amended (26 Stat. 209) ; 

4 the Act of October 15, 1914, as amended (38 Stat, 730) ; 

5 and the Federal Trade Commission Act, as amended (38 

6 Stat 717) , shall be applicable according to their terms to the 

7 organized professional team sports of baseball, football, bas- 

8 ketball, and hockey, except that neither such Act shall 

I 



2 

1 apply to any contract, agreement, rule, course of conduct, 

2 or other activity by, between, or among- persons conducting, 

3 engaging, or participating in any one of the organized pro- 

4 fessional team sports of baseball, football, basketball, or 

5 hockey to the extent to which such contract, agreement, rule. 

6 course of conduct, or activity relates to — 

7 (1) the equalization of competitive playing 

8 strengths ; * 

9 (2) the employment, selection, or eligibility of 
10 players, or the reservation, selection, or assignment of 
H player contracts ; 

12 (3) the right to operate within specific geographic 

13 areas ; or 

-^ (4) the preservation of public confidence in the 

honesty in sports contests. 

Sec. 2. As used in this Act, "persons" means any in- 
dividual, partnership, corporation, or unincorporated asso- 

i ft 

ciation or aity combination or association thereof. 

Sec. 3. Nothing in this Act shall affect any cause of 

action commenced prior to the effective date hereof in respect 

21 

to the organized professional team sports of baseball, foot- 

22 

ball, basketball, or hockey. 

23 

Sec. 4. Nothing in this Act shall be construed to deprive 

any players in the organized professional team sports of base- 

25 

ball, football, basketball, or hockey of any right to bargain 
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1 collectively, or to engage in other associated activities for 

2 their mutual aid or protection. 

3 Sec. 5. Except as provided in section 1 of this Act, 

4 nothing contained in this Act shall be deemed to change, 

5 determine, or otherwise affect the applicability or nonappli- 

6 cability of the antitrust laws to the organized professional 

7 team sports of baseball, football, basketball, or hockey. 

8 Sec. 6. Nothing in this Act shall be deemed to amend 

9 or otherwise affect the Act of September 30, 1961 (75 Stat. 
10 732). 
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[The following bills are identical to H.R. 10185: H.R. 10186 
(Brooks, Jones of Tenn., Kuykendall, Mathias of Calif., Mazzoli, 
McKay, Moorhead, Pepper, Preyer of N.C., Quillen, Runnels, 
James V. Stanton, Wyatt, Lloyd, Kemp), H.R. 10211 (Whitehurst, 
Abbitt, Broyhill of Va., Daniel of Va., Downing, Robinson of Va., 
Satterfield, Scott, Wampler), and H.R. 10827 (Stubblefield)] 



92d CONGKESS 

1st Session 



H. R. 10185 



IN THE HOUSE OF REPRESENTATIVES 

July 29, 1971 

Mr. Brooks (for himself, Mr. Jacobs, Mr. Walb-ie, Mr. Danielson, Mr. Mc- 
Clort, Mr. Smith of New York, Mr. Railsback, Mr. Wiogins, Mr. Keat- 
ing, Mr. McKevitt, Mr. Abbitt, Mr. Aspinall, Mr. Baker, Mr. Brotzman, 
Mr. Broyhill of Virginia, Mr. Cabell, Mr. Casey of Texas, Mr. Collins 
of Texas, Mr. Conte, Mr. Evans of Colorado, Mr. Fulton of Tennessee, 
Mr. Groves, Mr. Haltt.rn, Mr. Hanna, and Mr. Howard) introduced the 
following bill ; which was referred to the Committee on the Judiciary 



A BILL 

To authorize the merger of two or more professional basketball 
leagues, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That section 1 of the Act of September 30, 1961 (75 Stat. 

4 732) , as amended by section 6(b) ( 1 ) of the Act of Novem- 

5 her 8, 1966 (80 Stat. 1515) , is further amended by insert- 

I 
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2 

1 ing in the second sentence thereof following the phrase "two 

2 or more" the phrase "professional basketball leagues combine 

3 their operations in an expanded single league, if such agree- 

4 ment does not decrease the number of professional basketball 

5 clubs so operating and the provisions of which are directly 

6 relevant thereto or to a joint agreement by which the mem- 

7 her clubs of two or more". 
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[The following bills are identical to H.R. 11033: H.R. 11224 (Celler 
and Sisk), H.R. 11937 (Long of Md.), and H.R. 12401 (Garmatz)] 



92d CONGRESS 

1st Session 



H.R. 11033 



IN THE HOUSE OF REPRESENTATIVES 

September 30, 1971 

Mr. Celler introduced the following bill ; which was referred to the Committee 

on the Judiciary 



A BILL 

To provide for the application of the prohibitions contained in 
the Sherman Act to the business of organized professional 
team sports. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That the Act entitled "An Act to protect trade and com- 

4 meree against unlawful restraints and monopolies", approved 

5 July 2, 1890 (26 Stat. 209, as amended; 15 U.S.C. 1 et 

6 seq.) , is amended by adding at the end thereof the following 

7 new section: 

8 "Sec. 9. Notwithstanding any other provisions of the 

9 law, on and after effective date of this section, the busi- 

10 ness of providing for profit public games or contests between 
I 
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2 

1 any teams of professional players shall not be exempt from 

2 the prohibitions contained in sections 1, 2, and 3 of this 

3 Act." 

4 Sec. 2. This Act shall take effect one year from the date 

5 of its enactment. 
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The Chairman. Mr. McCulloch ? 

Mr. McCulloch. Mr. Chairman, I am pleased to see our colleague, 
Jack Brooks, is here this morning, and I am glad to welcome former 
Senator Tom Kuchel, who can give us information, and perhaps very 
great guidance in this matter. 

I join with you, Mr. Chairman, in some of the things that you have 
said. The time has come when this matter must have our careful at- 
tention. 

The Chairman. Mr. McClory ? 

TESTIMONY OF HON. ROBERT McCLORY, A U.S. REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. McClory. Thank you, Mr. Chairman. I have a formal statement 
that I would ask leave to place in the record, and will merely make 
these brief informal remarks. 

(The statement referred to follows :) 

Statement of Robert McClory, a U.S. Representative in Congress From the 

State of Illinois 

Mr. Chairman, I welcome the opportunity to consider the relationship of the 
business of professional sports and the antitrust laws. This subject has been 
bandied about for the past several years in the press, and bills regarding it have 
been introduced in every Congress for the last two decades. The Congress has seen 
fit to legislate in this area only in a piecemeal manner, however, and only in what 
have been made out to be crisis situations. The Supreme Court recently was af- 
forded an opportunity to make a major contribution to the field, but it emphati« 
cally declined to participate. In the case of Flood v. Kuhn, the Court adhered 
strictly to the doctrine of stare decisis, calling its own decision "an abberation" 
and advising the Congress most pointedly, "If there is any inconsistency or illogic 
in all this, it is an inconsistency and illogic of long standing that is to be remedied 
by the Congress and not by this Court." 

Mr. Chairman, I hope that we will make the most of this assignment. I hope 
that we will calmly and reasonably consider all professional sports alike — 
and put an end to special advantages, not based on rational grounds, which are 
enjoyed by some sports but not others. To that end, I hope that we can en- 
courage the witnesses who appear before us to look beyond their particular 
sports to athletic enterprise as a whole, in an effort to aid us in framing some 
general legislation for all professional sports. Today, for example, we greet 
several gentlemen who represent important segments of the professional basket- 
ball business. I for one would not be content to hear about the merits of exempt- 
ing professional basketball alone from the operations of the antitrust laws. Like 
Mr. Justice Frankfurter in the International Boxing and Radovich cases of 
the 1950's, I believe that "It would bafHe the subtlest ingenuity to find a single 
differentiating factor between other sporting exhibitions * * * and baseball 
(or basketball) insofar as the conduct of the sport is relevant to the criteria 
or considerations by which the Sherman Law becomes applicable to a 'trade 
or commerce.'" (U.S. v. International Boxing Club, 348 U.S. 236, 248 (1955) 
When representatives from other sports visit us in succeeding days, I hope that 
they will similarly address a broad point of view. If they do not, I fear that the 
request for special treatment we consider today — for basketball — will be repeated 
in the near future for another sport — say, hockey — and shortly after that for 
another — perhaps soccer — and on ad infinitum. By taking a broad perspective 
today, we can prevent endless repetitions of consideration of what is essentially 
the same matter. 

Mr. Chairman, we shall hear a good many virtuous words cast about within 
these walls during the course of these hearings. It will be our responsibility to 
ensure that each time these words are mentioned, they are defined, and their 
ramifications are considered. The word "competition" is foremost in this cate- 
gory. Paradoxically, the most competitive activities in America are at the same 
time controlled by the most anti-competitive businesses — professional sports. 
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The rigid limit on the numbers of major league professional baseball and foot- 
ball teams, the so-called "reserve clause" wbich virtually indentures players 
to particular teams, and even the limitations on transfers of clubs from one 
city to another, are flagrant examples of practices inimical to our competitive 
private enterprise system. Yet they may be necessary to ensure evenness of com- 
petition on the playing field. Can we have both economic competition and athletic 
competition in the sports business? If not — if we must sacrifice one for the other — 
which do we value more, and why? This is one of the hard questions we face. 

At the same time that we do think in terms of ultimate issues, however, I urge 
that we give close questioning and careful analysis to contentions which have 
been oft-made but little substantiated— for I am not convinced that the dilemma I 
have just posed is not one which the protagonists here fabricated themselves, 
and one which they can or should resolve without our intervention. On the one 
hand, would an antitrust exemption preserve certain teams, or would financially 
weak teams fold even with the exemption — or might those teams survive without 
the exemption, if leagues would restructure the sharing of gate receipts, tele- 
vision revenues, and playoff income among their members? Are reserve clauses 
necessary to ensure that leagues remain well-balanced, or could teams achieve the 
same result by such techniques as profit-sharing plans, greater use of long-term 
contracts, and finding good employment opportunities for players in their cities 
during the off-season? On the other hand, should we the Congress take upon our- 
selves the task of outlawing the reserve clause, when, as recently suggested by 
two legal scholars in the Yale Law Journal, this may well be a proper subject 
for collective bargaining between group players and owners? As these two gentle- 
men point out, there are two good reasons for opposing such legislation : 

"First, there is not a shred of justification for outlawing the reserve system 
and leaving the players with the right to strike. If government is to intervene, 
it should do so as a substitute for, rather than a supplement to, collective bar- 
gaining — which is to say professional athletes should not be covered by the 
National Labor Relations Act and should not have the right to strike. Second, 
the reasons for disliking the clause are reasons for disliking many aspects of col- 
lective bargaining. If reform is to be undertaken, it should be generalized." (M. 
Jacobs and R. Winter, Antitrust Principles and Collective Bargaining by Ath- 
letes : Of Superstars in Peonage, 81 Yale L.J. 1 (1971). 

In conclusion, Mr. Chairman, I am glad for the opportunity to consider the 
matter of professional sports and their relation to our antitrust laws. I hope that 
we will take a broad outlook and think in terms of general legislation for all or 
most professional athletics. This is an area which deserves both study — and 
action. 

Mr. McClory. I hope the witnesses who appear before the commit- 
tee realize that it is essential for the Congress to act in a comprehensive 
basis with regard to applicability of antitrust principles to the profes- 
sional sports of baseball, basketball, football and perhaps hockey. 

I think for us to handle this inconsistency in a piecemeal fashion or 
to leave the situation the way it is now, that is, with a Supreme Court 
decision providing an exemption for professional baseball and the 
statute providing an exemption for professional football and then 
leaving basketball and hockey in a sort of nebulous, uncontrolled 
state, seems to me to be very inadequate insofar as our legislative 
responsibilities are concerned. 

I think that it is entirely inconsistent, and I think that the Court is 
entirely right when they point to the illogical and the inconsistent posi- 
tion which we are now in as a result of their 1922 decision in Federal 
Baseball Club of Baltimore, Inc. v. National League of Professional 
Baseball Clubs, 259 U.S. 200, wherein the Court held that baseball was 
neither interstate nor commerce. 

That 1922 case is unrealistic and without foundation in the light of 
today's realities. Consequently, while I knew we are interested in the 
subject of professional basketball insofar as the witnesses this morning 
are concerned, we do have the whole broad subject of professional 
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sports before us and I hope that the witnesses will have that in mind 
in making recommendations to this subcommittee. 

I think it is important that the committee and Congress act on the 
entire subject of the antitrust aspects of professional sports. In line 
with that, I am hopeful that the witnesses will realize we must act, 
and it seems to me act promptly. 

Thank you, Mr. Chairman. 

The Chairman. Our first witness today is Representative Jack 
Brooks, who is a most respected member of our committee, the Com- 
mittee on the Judiciary, a very beloved member and a dear friend. 
He is also a splendid Member of the Congress whose word is always 
one to be relied upon. 

We welcome you and will weigh your testimony carefully. 

TESTIMONY OF HON. JACK BROOKS, A U.S. REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

Mr. Brooks. Thank you, Mr. Chairman, for your welcome and 
your friendship through the years, and may I thank you and the 
committee for your kindness in scheduling this hearing to allow 
those in the basketball sport to have an opportunity to present their 
problems to you. They do have a problem. 

These hearings, I know, cover the entire spectrum of the anti- 
trust application to all sports. But, my statement is limited to the 
specific legislation covering only the merger of the professional basket- 
ball leagues, of which there are two. 

My statement on this legislation has no connection with my posi- 
tion on the application of antitrust laws to all sports in any other 
respect. 

Forty-five of my colleagues in Congress have joined me as cospon- 
sors of H.R, 10185, 10186, and 10211, which the committee is consid- 
ering today. These bills would permit the two major professional 
basketball leagues, the National Basketball Association and the Amer- 
ican Basketball Association, to merge into a single league by remov- 
ing the threat that the merger action itself might constitute a viola- 
tion of the antitrust laws. 

Mr. Chairman, when this legislation was introduced last year, there 
were 28 professional basketball teams — today there are 26. Two ABA 
clubs — Pittsburgh and Miami — have gone under. The remaining teams 
are all in a precarious financial position. 

My sole interest in this legislation is to keep professional basket- 
ball alive for the millions of Americans who enjoy it. Last year, none 
of the professional basketball teams in the ABA showed a profit. 
Very few in the NBA finished the year in the black. 

The annual bidding war has sapped the resources and devastated 
the economic viability of all the teams. If this trend continues, pro- 
fessional basketball will be limited to a handful of our largest cities, 
if it survives at all. 

The ABA was formed in 1967 to bring professional basketball 
to more cities across the country. The bidding war between the two 
leagues which resulted has cost the ABA owners a $20 million cash 
loss up to now. The prospects for the future appear even more bleak. 
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The ABA and the NBA have agreed that merger of the two leagues 
into one is the only feasible means of getting to the root of the prob- 
lems and keeping alive the profesional basketball teams we have 
today. The unification of the leagues will abolish the bidding war and 
will halt the raiding of players from other teams. 

The ABA Players Association has endorsed the merger as a way 
out of the dilemma. I received a telegram from Mr. Zelmo Beaty, 
president of the American Basketball Association Players Associa- 
tion, which I would like to read into the record at this point, addressed 
to Jack Brooks, House of Representatives, Washington, D.C. 

So that there will be no misunderstanding regarding the position of the Ameri- 
can Basketball Association Players Association on H.R. 10185, we wish to advise 
you as follows : One, we support the merger of the two professional basketball 
leagues. Immediate merger is essential to the well-being of all players. Two, with 
respect to relations between players and clubs, we oppose any restraint on a 
player once his contract has expired. 

Therefore, we oppose any compensation from the signing club to the former 
club. Three, we also oppose the inclusion of any reserve clause or option clause 
in a professional basketball player contract. 

We respectfully request that this letter be made part of the record. 

I believe the NBA Players Association agrees in principle with the 
merger of the two leagues though they still have some reservations 
about any restrictions on player mobility. 

This legislation is virtually identical to that passed in 1966 to aid 
professional football. Prior to the 1966 act, the two football leagues 
were engaged in a competitive bidding war that could have destroyed 
the entire sport. Instead, professional football is now the healthiest of 
all professional sports, and continues to be enjoyed by millions of 
Americans. If professional basketball is to survive, it too must be put 
on a sounder basis. 

Mr. Chairman, I want to emphasize that this bill is for the sole pur- 
pose of permitting the two leagues to merge. Basketball is now subject 
to the antitrust laws and will remain so after the merger. 

In all probability, we will have only one league in a short time 
whether this legislation is adopted or not. The question is, will it be a 
league made up of the 26 surviving teams of the present NBA and 
ABA, or will it be only the stronger teams of the healthier of the two 
leagues, the NBA ? 

I believe it is in the best interest of the players, the clubs, and the 
American public to retain professional basketball as a sport and to 
preserve as many of the teams as possible. That can only be done with 
the unified league. 

Thank you, Mr. Chairman. 

The Chairman. Do you have any questions, Mr. McClory? 

Mr. McClory. I want to join in commending the high quality service 
of our colleague and to state quite frankly I am a cosponsor of the 
legislation which he is presenting here to the subcommittee. 

I want the scope of our legislation clearly understood, insofar as the 
committee is concerned. In other words, it is limited to the act of 
merging these two professional leagues, provided that such act does 
not reduce the number of teams. Isn't that correct ? 

Mr. Brooks. That is correct. 

Mr. McClory. Insofar as other aspects of the sport are concerned, 
there is no exemption for a team or league to resort to a reserve clause 
or any, so to speak, indenture of players for their entire professional 
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sports life, or any of the other aspects of the professional sport which 
we find in national baseball, for instance. 

Mr. Brooks. That is correct. And I believe the association and 
owners have agreed with the players there will be no reserve clause 
whatsoever. They are now in the process of trying to work out some 
kind of very limited option that would allow a 1 year option for a 
rookie player. 

That would be the only option clause allowed. 

Mr. McClort. This legislation is considered necessary in the national 
interest to provide economically viable professional basketball. 

Mr. Brooks. That is correct. To give you an example, they just 
started a new team in the Houston area. It is a franchise moved there 
from San Diego. 

The people who bought into it put it together with a handful of 
people who had enough money to afford the risk. There must be 20 
owners. None of them are going to get rich out of it. They all hope to 
save basketball for that community. They have not made a nickel out 
of it to date. I am not one of the owners. 

It is a very risky problem right now for the owners, and I am 
familiar with it. I am sure this is true around the country as you look 
at the financial statements of owners. 

People who own basketball franchises are people who made a good 
living and can afford to do this, with the hope they can save basketball, 
and bring it to people throughout the country. 

They are not going to keep doing it and go broke bringing basket- 
ball to anybody, though. You can be sure if they are not profitable 
over a period of years they are going to dump them. 

Mr. McClory. Thank you very much. 

I want to commend you on a forthright and helpful statement. 

The Chairman. Mr. Brooks, I wanted to point out to you that your 
bill amends the Football Act, am 1 correct ? 

Mr. Brooks. I believe that is correct, sir. It amends the basic act and 
includes basketball with football in that same exemption. 

The Chairman. And it not only^would grant immunity for the 
merger itself, but for any arrangement that might be made between 
the two leagues or the agreements to be made between the two leagues. 

Mr. Brooks. If such agreement does not decrease the number of bas- 
ketball clubs so operated. 

The Chairman. Those agreements might include many things. In 
other words, the bill is not merely limited to a merger between the two 
leagues as has been argued. The language of the bill does more than 
permit merely the merger of these two associations. 

The bill as it is drafted goes beyond mere merger and we are asked 
to put the imprimatur of approval on immunity from the antitrust 
laws with reference to any arrangements. As I read the act it exempts 
a "joint agreement" by which the member clubs of two or more profes- 
sional football and now basketball leagues combine their operations in 
an expanded, single league, if such agreement increases rather than 
decreases the number of professional clubs so operated, and the provi- 
sions of which are directly relevant thereto. 

Now, that might mean all sorts of arrangements could be made 
between the two associations. 
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Mr. Brooks. Mr. Chairman, I believe the arrangements referred to 
are those which are incident to the merger. 

I think that the Commissioners of the ABA and NBA who are here 
to testify today, will make that clear, as will their chief counsel and 
one of their owners, Mr. Cherry. But this is just what they want to do. 
They don't want to be accused of an antitrust violation because they 
agree in conjunction to do something that will enable them to merge. 

The committee hearing, I think, will reflect this when the testimony 
is completed. The committee report can reflect this. They are not ask- 
ing for an agreement on 40 other non-relevant practices of basketball 
teams. This is limited to a merger, and to the regulations and agree- 
ments which would be incident to a merger of these two leagues. This 
is the aim and thrust of this legislation. This is what we are trying to 
accomplish, not a broad antitrust exemption. 

The Chairman. Any other questions ? 

Thank you very much. We appreciate your coming. 

Our next witness is the distinguished former member of the Senate, 
Thomas H. Kuchel, of the firm of Wyman, Bautzer, Rothman & 
Kuchel, who, I understand, will be accompanied by Mr. Walter Ken- 
nedy, Commissioner of the National Basketball Association ; Mr. Jack 
Dolph, Commissioner of the American Basketball Association; Mr. 
Abe Pollin, owner of the Baltimore Bullets ; and Mr. Wendell Cherry, 
owner of the Kentucky Colonels. 

TESTIMONY OF HON. THOMAS H. KUCHEL, OF THE FIRM OF 
WYMAN, BAUTZER, ROTHMAN & KUCHEL, ACCOMPANIED BY 
WALTER KENNEDY, COMMISSIONER, NATIONAL BASKETBALL 
ASSOCIATION; JACK DOLPH, PAST COMMISSIONER, AMERICAN 
BASKETBALL ASSOCIATION; ROBERT CARLSON, COMMISSIONER, 
AMERICAN BASKETBALL ASSOCIATION; AND WENDELL CHERRY, 
PART OWNER, KENTUCKY COLONELS BASKETBALL CLUB 

The Chairman. We are very happy to have you with us, Senator, 
and we all have great admiration for you, particularly for the work 
you have done while you were in the Senate, and the work you have 
done since you left the Senate. We are very happy to have you with us. 

Mr. Kuchel. Mr. Chairman, I thank you very much for that very 
generous comment and I want to say I consider it an honor as a pri- 
vate lawyer to appear before you and the members of your committee. 

Mr. Chairman, I regret to say that Mr. Pollin is unavoidably absent. 
You are correct that the two commissioners, Commissioner Kennedy 
of the NBA, Commissioner Dolph of the ABA, his successor, Com- 
missioner-designate Robert Carlson of the ABA, and Mr. Wendell 
Cherry, an owner of the Kentucky Colonels, are all present. 

In addition, Mr. George Gallantz, who, together with his law firm, 
represents the NBA, and Mr. Edward Weinberg and Mr. Keith Ad- 
kinson of my firm are present. 

Mr. Chairman, in representing the two professional basketball 
leagues, the NBA and the ABA, we ask this committee and the Con- 
gress to approve a bill authored by your distinguished colleagues, Con- 
gressman Brooks, Congressman McClory and some 45 other members 
of the House of Representatives, authorizing the two leagues to merge ; 
authorizing the simple act of merger alone. 
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Mr. Chairman, as Congressman Brooks indicated, the business of 
professional basketball is in deep economic trouble today. A few weeks 
ago, two teams in the ABA, Pittsburgh and Miami, folded up. There 
is the immediate prospect of one new group in another city about to 
obtain an expansion franchise and seek an opportunity to participate 
economically. Meanwhile, let the record be clear, every club in the 
ABA has consistently and constantly lost money, and member clubs 
in the older NBA league have likewise lost money. 

The basic reason, Mr. Chairman, for the economic trouble which 
plagues basketball is an annual self- destructive bidding war in the 
two leagues over graduating college players who enter professional 
ranks with reputations as potential superstars. The annual bidding 
war has an amazing and unbelievable series of contracts entered into 
for untried rookies, all of which lead to the economic dangers which 
confront professional basketball. 

The average salary today of a player in the NBA is over $60,000 
a year and that figure does not include any so-called deferred income. 
The fact of the matter is that 65 percent of the operating expenses in 
the NBA is represented by player salaries. Simply for purposes of 
contrast, Mr. Chairman, I cite the fact that in professional football 
the figure is 25 to 35 percent, rather than 65 percent, as it is with 
respect to basketball. 

I should like to say that what is sought — and I repeat here — is the 
approval by the Congress of the simple act of merger alone — nothing 
more and nothing less — only an opportunity for these two leagues to 
join together into one expanded league. 

Any questions, Mr. Chairman, with respect to the laws of this coun- 
try, the antitrust laws, on any other aspect of professional basketball 
would, under the proposed bill, remain precisely the same as they 
are today. 

I should like to comment with respect to the position of the leagues 
as to their relations with the players. There has been understandable 
interest by you and your colleagues, Mr. Chairman, with respect to 
reserve clauses in professional sports. 

I wish to make it abundantly clear that there is no reserve clause 
in professional basketball. There is no reserve clause of any kind or 
character in this sport. 

I wish to make it clear that the position of professional basketball 
is that any option clause is restricted to a 1-year single option, and 
not a repeated option, year after year. 

Indeed, the National Basketball Association has informed its play- 
ers association, Mr. Chairman, that professional league basketball 
is prepared to reject 

The Chairman. Senator, you don't call it a reserve clause ; you call 
it an option clause. What is the difference? 

Mr. Kuchel. Mr. Chairman, years ago before this committee the 
Deputy Attorney General of the United States appeared and defined 
a reserve clause along the general lines that you have just defined it, 
and that is a series of options. In other words, the theory of a reserve 
clause is that the parent club may exercise an option for a year and, 
at the end of that year, exercise another option for a second year, ad 
infinitum. 
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In testifying before you, Mr. Chairman, that there is no reserve 
clause in professional basketball, I want to try to make it clear that 
professional basketball believes that the only place where an option 
clause should be made available is in the contract between a profes- 
sional basketball club and a new player coming into professional 
sports for the first time. 

Professional basketball is prepared, Mr. Chairman, to reject in the 
future all option clauses with respect to veterans. I want to make that 
as clear as I can. 

The Chairman. But the matter of the option clause, its expansion 
or contraction, could be contained in a joint agreement that could be 
made between the two associations which would be immune to the anti- 
trust laws under this bill. 

Mr. Kuchel. If this bill were passed by the Congress, the two leagues 
would be permitted to merge, Mr. Chairman, free from any restric- 
tions which might be present in the antitrust laws, but it would offer 
no comfort to any other kind of an agreement which might be entered 
into. 

The Chairman. Would you accept a bill which simply says the Con- 
gress would permit the merger, leaving out all of the other language 
with reference to putting approval upon any future joint agreement 
between the two associations ? 

Mr. Kuchel. I do not believe there is any hesitation on the part of 
the men around this table, who represent basketball, in answering your 
question in the affirmative. 

The Chairman. Let me ask about some of the specifics of this pro- 
posed merger. If it's being sought to help the poorer clubs survive the 
economic trouble you talk of, I suppose there would be some provision 
for gate sharing as is done in the other professional sports. There is 
no gate sharing in one of your leagues now, correct? 

Mr. Kuchel. In both of them, Mr. Chairman. I would like to make 
this comment in clarifying that situation, if I may: by vote of the 
member clubs in each league that decision not to share gate receipts 
was made. Indeed, for a while in the ABA the clubs had agreed to 
share gate receipts. 

On the basis of their experience they met again and, by vote, re- 
jected gate sharing. 

Therefore, I wish to make the point that in their own business judg- 
ment they made that decision. 

The Chairman. It is true then that at the present time there is no 
sharing of gate receipts between clubs, is that correct? 

Mr. Kuchel. Yes, sir; because they so determined by voting. 

The Chairman. If the merged league continues that practice, the 
clubs which are in poor financial condition won't get any help from 
those that are in a better financial position, through the sharing of gate 
receipts when the teams play in their home arena. 

Mr. Kuchel. Mr. Chairman, I do not believe that any club would 
come before this committee asking for merger and asking, in addition, 
that the Congress assume the responsibility of determining how, by 
vote of the clubs, business in a given or combined league would be con- 
ducted. I recognize Congress has such an authority if it wishes to exer- 
cise it. I simply wish to say we 
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The Chairman. Excuse me, but as I understand it, yon are petition- 
ing the Congress for monopoly status because basketball clubs are in 
economic trouble; you have come here this morning and cited the 
collapse of two of the weaker ABA clubs. I suppose that most of the 
weaker teams, those most in need of the financial boost of merger, are 
in the American Basketball Association ; am I correct ? 

Mr. Kuchel. I think, as the younger league, it is probably true that 
the clubs in the ABA have a difficult path to follow. But, Mr. Chair- 
man, I would like to urge this upon you and the committee : We would 
contend that the business of professional sports is not the same as a 
business in the marketplace. 

We would contend that the clubs in a professional league need to 
meet together and to determine what the size of the basketball court 
would be, what kind of a ball might be used, and other kinds of deci- 
sions which the laws of this country in the antitrust field would pre- 
vent in the marketplace. 

The Chairman. I understand that, sir. But isn't it true that many 
of the weaker financial clubs need gate sharing, or the merger really 
won't help them. Many of these clubs play in arenas that hold only 
6,000 or 7,000 fans at capacity. But the Knicks, for example, play in 
Madison Square Garden which seats 19,500. 

It seems that with this great disparity between arenas, a merger 
changes nothing if there is no gate sharing. 

Mr. Kuchel! Mr. Chairman, Mr. Cherry, who is an owner of the 
Kentucky Colonels of the ABA, is here. Would you permit him to 
comment and seek to answer that last question ? 

Mr. Cherry. Mr. Chairman, I have been in the ABA for three 
seasons. Prior to that, we had gate sharing — 15 percent of the home 
gate went to the visiting club. I think that the whole concept of gate 
sharing as some land of magical solution to the economic disaster is 
foolish when you consider that this league, m 5 years of existence, has 
lost $20 million. 

Not a single club has made a dime in any given year. Gate sharing 
might be — and I think it should be in the province of the clubs — a 
viable approach to the question of helping weaker teams if you had 
a viable going business concern that made money. 

The idea of the nine ABA teams getting together and agreeing on 
10 or 15 or 20 percent, when all of us are talking about disastrous losses 
every year, to me makes the question moot insofar as the ABA is 
concerned. 

We did have it and we did unanimously vote to change it. We have 
the present system in its place where there can be some help from the 
team that draws more to the one that doesn't draw so well. 

We cut all gates by 6 percent. That money goes into the league of- 
fice to fund the operation of the league. 

In other words, under that arrangement, a team that draws No. 1 
and has greater revenues obviously has larger home gates and its 6 
percent is larger than the team who draws a very small crowd. 

So we have not completely done away with the concept of gate shar- 
ing. But we went from a 15 percent share of the home gate to the visit- 
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ing team to a 6 percent cut out of all gates which go to the league 
office. Each team, of course, gets an equal share of that contribution 
to the league office. 

Secondly, another reason — and it is strictly a business considera- 
tion — is that when you talk about gate sharing you may be talking 
about dulling the incentive of a particular club which may not be 
doing its job and is running the business. There is no dispute that pro- 
fessional basketball is business. We are here asking for an exemption 
from the antitrust law because of that fact. 

If you ended up with gate sharing, what incentives do you produce 
in the club that may not be doing so well, to do better on its own initia- 
tive? A club can't make it in this business depending on another team 
forever. One or two teams may help it in terms of splitting its own 
gates. We have been very concerned. I am not saying it was an over- 
riding concern, but it is a consideration, from a business point of view, 
in adopting any kind of gate sharing arrangement. 

I further point out and want to underscore that I don't think it is 
right for anyone to think that gate sharing, whether 15 percent, 20 
percent, or 25 percent, is the solution to the problems of professional 
basketball today. 

The Chairman. All right, at least that is your opinion. 
We have at least established that you want this merger to help the 
so-called poorer clubs. And we have established that many of the so- 
called poorer clubs are in the newer league, the ABA. But as I under- 
stand it, and correct me Senator if I am wrong, as a condition of 
merger, each ABA club is assessed $1,250,000. Am I correct in that? 
Mr. Kuchel. Yes, sir. 

The Chairman. From the poorer clubs whom you are trying to help, 
you want one and a quarter million dollars in order to have this merger. 
Is that helping the poorer clubs ? 
Mr. Kuchel. It is indeed. 

The Chairman. How is that helping the poorer clubs if you make a 
raid on their treasury for a million and a quarter dollars? 

Mr. Kuchel. Mr. Chairman, precise testimony is available to you 
and the committee which will demonstrate that, if the two leagues are 
permitted the merger, the revenues accruing from expanding televi- 
sion rights become extremely attractive to the poor teams in basketball 
today. It will be through the moneys accruing to the single league, as 
they are today to the NBA and, to a much lesser extent, to the ABA, 
that the merger is an attractive matter economically to the poorer 
teams. 

Mr. Brooks. Mr. Chairman, would you yield for an observation ? 
The Chairman. Yes, sir. 

Mr. Brooks. I would say as to the poorer clubs we are interested in 
helping, we are not going to subsidize them ; we are not going to finance 
them or pick up the tab for them. Congress doesn't want to do that and 
the richer clubs don't want to do that either. But the fact is that the 
poorer clubs realize their predicament. They understand they are in 
trouble. They are going to the wall unless they get a merger. 

They are perfectly willing and happy to join this merger on this 
basis because they understand the economics of it. They understand 
that if they do get to merge, they will have the opportunity to make 
more money in television than they have been losing and that this 
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television income will enable them to pay the million and a quarter, 
and the franchise will then be a valuable asset both to their share- 
holders and their partners, and that they themselves will be coming 
out whole in a viable single basketball league. That is what the facts 
are. These people are for it. They understand. They are delighted and 
pleased and all they want is the opportunity to pay this money and to 
agree to it. 

The Chairman. Counsel wishes to ask a question. 

Mr. Cohen. Thank you, Mr. Chairman. Senator Kuchel, under the 
terms of the original merger agreement, were the ABA owners entitled 
to immediately share in these television revenues or was there going 
to be a lag time for at least the first year. 

Mr. Kuchel. I am informed by Commissioner Dolph that the reve- 
nues would start next year, subject to action by the Congress authoriz- 
ing the merger. 

Mr. Cohen. Was that the case under the original terms of the 
agreement, so that in the first year of the merger, the ABA teams 
would be receiving broadcast revenues ? As I understood the original 
agreement, during at least the first year, the ABA owners weren't 
entitled to share in the league revenue. Is that incorrect ? 

Mr. Cherry. I am chairman of the Merger Committee on the ABA 
side, and I was much involved in the agreement you referred to. At the 
time that agreement was signed over a year ago, both leagues had 
existing television contracts. NBA had one with ABC and we had 
one with CBS. It was not only impractical, but impossible, at the time 
we signed that agreement to obviate the problem of having two TV 
contracts that still had a year or two years, really, to run. So we 
agreed to the provisions in the merger agreement — and it is the 
original and has not been amended since. 

There is only one original merger agreement. Both television con- 
tracts coincidentally terminate at the end of the 1972-73 season, which 
is the one we are coming up on now. We agreed that both leagues 
would honor their agreements with the two representative networks 
which expire this season. We are still here with the legislation which 
is subject to the approval of the Congress. 

So, in point of fact, if this merger legislation is approved, all 
leagues will share equally in TV revenues in the single expanded 
league the season after this one. That is the reason why it was cast in 
that way and I see no other way we could have cast it. ' 

Mr. McClory. Would counsel yield ? 

Mr. Cohen. Yes, surely. 

Mr. McClory. In connection with Congress granting exemption from 
the antitrust law, is it your position that the exemption that the Con- 
gress would grant by this bill would relate solely to the merger, or does 
it relate also to all of the terms and conditions that are involved in the 
negotiations between the teams? In other words, are these agreements 
that are proposed violations of existing antitrust laws or is just the 
act of merger itself a violation ? 

Mr. Kuchel. Congressman McClory, the intention with which the 
bill before you is drafted is that the simple, single act of merger alone 
will be authorized. 

Mr. McClory. The terms in the agreement are negotiated freely 
without the necessity of this legislation ? 
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Mr. Kuchel. Without any legal relationship to the problems in- 
volved in antitrust laws. In other words, under the merger if this bill 
were to be enacted, the problems which arise then would be the same 
problems that arise today with two leagues. The issues would not be 
dissimilar. There would be no greater liability or less liability with 
respect to any act by the two leagues and then the one league after 
merger. 

The Chairman. With all due respect, Senator, I don't think you are 
reading the proposed legislation accurately. If you examine the old 
football act, which this bill seeks to amend, you find that the antitrust 
laws shall not apply to the following: to a joint agreement by which 
the member clubs of two or more professional football leagues — that 
would now add basketball leagues — combine their operations in an ex- 
panded single league, if such agreement increases rather than decreases 
the number of professional clubs so operating and — which is not a dis- 
junctive, but a conjunctive — and the provisions which are directly 
relative thereto. 

That is as broad as a barn door. That football agreement contained 
many things. It contained arrangements as to players' contracts, as to 
television, as to assessments and what have you, so that when we exempt 
a joint agreement we are buying a pig in a poke here in a certain sense. 
We don't know what these agreements would contain and we put the 
approval on those agreements which would be made in the future. 

Mr. McClory. Mr. Chairman, the question I am asking and I think 
the answer I am getting is that these agreements are not something 
that are presented to us for approval, but they are something which are 
an outgrowth of merger legislation which would be developed through 
negotiations through credit relationships between the clubs and they 
would be subject to changes, and if they wanted to change the agree- 
ments with regard to divisions of television receipts or other aspects of 
business relationships between the clubs, it would be something freely 
negotiated between the clubs themselves, is that correct ? 

Mr. Kuchel. Congressman McClory, you are precisely correct and 
I say, Mr. Chairman, professional basketball does not want you to buy 
a pig in a poke. It does not come forward and ask you to approve any of 
the agreements that have been entered into. Professional basketball asks 
only that the Congress permit two leagues to merge into one, and it asks 
nothing more. 

The Chairman. That is not the bill before us. The bill before us 
permits every conceivable violation of the antitrust laws if we approve 
it, because we approve in advance any kind of agreement you might 
make that would or would not, or may or may not, violate the Sherman 
Act and all of the other acts with reference thereto. That is what con- 
cerns me at this juncture. 

Mr. Ktjchel. Mr. Chairman, I would want to remove that concern 
of yours entirely. I want to say first of all — this would be my own lan- 
guage — that anything which a single, professional basketball league 
can do legally today the merged league would be able to do legally 
under this bill and nothing more. 

You mentioned the football legislation, Mr. Chairman. I would like 
to quote briefly from the Senate report on that bill. This is Senate 
Report 1654, 89th Congress, second session : "It is the intent of the 
committee that the new league will commence operations with no 
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greater antitrust immunity than the existing individual leagues now 
enjoy. The sole effect of this legislation" — and I repeat that — "the 
sole effect of this legislation is to permit the combination of the two 
leagues to go forward without fear of antitrust challenge, based upon 
a joint agreement between the member clubs to conduct their affairs as 
members of a single league" — nothing more and nothing less. 

I would like to make your record clear so that no one could contend 
otherwise. 

The Chairman. Still, this legislation simply makes legitimate that 
which is now illegitimate under the Sherman Act. I'm not at all sure 
that the so-called common draft, for example, in either league is legal. 
But at least there are two drafts now. A player can choose among com- 
petitors. When we pass this bill, there is suddenly only one draft. 
That's the whole purpose — to eliminate one of the two horizontal com- 
petitors for player talent. That's the whole reason for this — to end the 
bidding war that has been referred to. It concerns us greatly that we'd 
be approving an arrangement where competitors for the same raw ma- 
terials — players — combine, conspire to allocate players and agree that 
no competitor, no team shall offer a given player any contract other 
than that club to which he has been allocated. We simply don't want 
to put our approval on any practice of that kind. 

Mr. Brooks. Mr. Chairman ? 

The Chairman. Yes, sir. 

Mr. Brooks. Would you yield for a comment ? 

The Chairman. Yes. 

Mr. Brooks. In the discussion of the football exemption in the Sen- 
ate, the Senate Judiciary Committee in reporting that bill said : 

It is the intent of the committee that the new league will commence operations 
with no greater antitrust immunity than the existing individual leagues now 
enjoy. The sole effect of this legislation is to. go forward without fear of antitrust 
challenge based upon a joint agreement between the member clubs of the two 
leagues to combine in a single league and to conduct their affairs as members of 
a single league. 

That is in Senate Keport 1654, and I think it would be applicable to 
the intent of this legislation as well. 

The Chairman. Senator, would you then be willing to accept legis- 
lation if we were to attach conditions to the merger agreement which 
prevented the common draft and your reserve system? Would you 
accept such legislation ? 

Mr. Kuchel. Mr. Chairman, I believe that your question, if it were 
to be answered in the affirmative, would destroy 

The Chairman. Your answer is "No," isn't it? 

Mr. Kuchel. Mr. Chairman, in order to give me an opportunity to 
make a more intelligent comment, would the Chair have any alterna- 
tive to the common draft system that it might suggest ? 

Surely, if you destroy and eliminate the common draft, what then 
would the Chair's thought be with respect to how new players would 
be distributed between the rich clubs and the poor clubs and the 
winning clubs and the losing clubs ? 

Surely, before being required to answer that question, should we not 
have an alternative given or recommended ? 

Mr. McClory. Mr. Chairman, I would like to make a comment along 
this line. If I understand it correctly, if ihc*"5 is a merger of these two 
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leagues, there would be one draft of the combined league. But, if there 
is a new league that starts up and they have their draft, you are just 
going to have to compete with that draft. 

You will have another draft. There may be four basketball leagues. 
There is nothing that prohibits the beginning of a new basketball 
league merely because we authorize the merger of the NBA and ABA, 
is there ? 

Mr. Kttchel. You are precisely right, Mr. McClory. And today if 
there are infirmities to the common draft in the NBA or the ABA let 
them be tested. The merger bill does not operate at all on any questions 
which might arise with respect to the common draft. 

The Chairman. Senator, let me ask another question. I am rather 
intrigued with the notion that the owners of the clubs in these associa- 
tions are in such dire financial straits. We have done some research in 
the offices of the committee, and many of these owners are among the 
richest individuals and corporations in the country. 

The Atlanta Hawks are owned by a big construction company which 
is building a stadium in Atlanta. The Los Angeles Lakers are owned 
by Jack Kent Cooke, a multimillionaire who owns his own arena, owns 
his own NHL hockey club, has an interest in the Washington Redskins, 
owns the sole rights to the Ali-Frazier rematch, and is one of the 
largest shareholders in the Teleprompter Cable TV Co. 

The New York Knicks are owned by Madison Square Garden, which 
is in turn owned primarily by the Gulf & Western conglomerate. The 
Buffalo Braves are owned by the largest shareholder of Nabisco, and 
the list goes on and on, including the Royals owner, the Emprise Corp., 
which rims a multimillion-dollar sports service concession corporation, 
and there are some very grave allegations made concerning this Em- 
prise Corp., which I understand is presently under indictment by the 
Department of Justice. 

The Congress has had great difficulty in getting from the basketball 
owners the objective information that it needs to evaluate the financial 
claims. The Senate, for example, had little luck in getting complete 
information from the owners. Yet, the owners have come to us peti- 
tioning for a grant of monopoly status as the only means of preserving 
their industry. 

Surely, Congress cannot grant such monopoly without evaluating 
the financial claims and, therefore, each team, I should think, would be 
willing to submit to this committee the following financial informa- 
tion : We ask to have received copies of their respective semiquarterly 
balance sheets, income statements, earned surplus statements, income 
tax returns for each of the past 4 years of any owner who presently 
has at least 10 percent in any team, and details including price of any 
sale during the past 4 years of more than 15 percent interest in any such 
franchise. 

These questions were asked of the owners by the Senate committee. 
They have been unsuccessful in getting all of the proper answers. 
Before we can help impoverished and allegedly poor owners of poor 
teams, we ought to know something about the financial condition of 
these teams. If it is said that the merger will help reestablish finan- 
cially these operations, we ought to know something about the basis of 
their financial operations. 
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Are you willing, Senator, to have the owners give us all of this 
information I 

Mr. Kuchel. Mr. Chairman, this is the first time any request by 
this subcommittee has reached me with respect to any financial in- 
formation and my answer is this, Mr. Chairman : I believe I may say 
that every member of the Senate subcommittee which heard the argu- 
ments on the merger bill, save one member, was completely agreeable 
to the financial information, the complete financial information, which 
we gave to that committee with respect to the clubs involved. 

We were asked to bring in the personal income tax returns of the 
owners of each club. 

Mr. Chairman, in the history of this Congress the Senate Judiciary 
Committee never made such a request to any other group of individuals 
coming before a committee seeking relief. I appeared before the com- 
mittee, and I urged upon the committee a distinction between the 
financial data and information of the clubs, which we made available 
there, and which we will be very glad to make available to you, and the 
personal income tax returns of the owners. 

Mr. Chairman, I refuse to do that, and I advised my clients not to 
respond. I believe I may say that the members of the Senate sub- 
committee, Democrats and Republicans alike, which heard the merger 
bill agreed with the position we took, with the exception of one single 
member. 

The Chairman. Will you submit to us what you submitted to the 
Senate? 

Mr. Kuchel. Yes, we will do that within 48 hours. 

The Chairman. I would then reserve as chairman the right to ask 
for additional information. I feel it is essential to do so and we could 
probably get together and work something out. 

I think we must insist that we have to have certain information 
here to be able to intelligently address ourselves to this proposal. 

Mr. Kuchel. I quite agree with you. 

Mr. Mikva. Mr. Chairman, would you yield? 

The Chairman. Surely. 

Mr. Mikva. Senator, do you see a problem in the owner of a pro- 
fessional team also owning a stadium? 

Mr. Kuchel. I know of no ethical consideration which would be 
relevant to an answer to that question. I believe the facts are, and I 
belie v T e the information which we will give to the committee, in con- 
fidence, I hope, as we did in the Senate, would answer that question 
statistically and demonstrate to you that the general rule is that there 
is no common ownership. 

Mr. Mikva. Let me give you a paraphrasing of a news report I 
heard as I was coming back from my hometown yesterday, and it 
disturbed me greatly. It had to do with the transfer of a franchise in 
the NBA, I believe, and twice before potential sales had been made 
but turned down by the league, but that this sale was probably going 
to be approved by the league because the potential buyers owned the 
stadium. 

I am giving you hearsay compounded. This was a radio report I 
heard, and I have no idea of what facts are true. But the underlying 
premise of an owner having his own stadium, I think, bothers me 
competitively. 

85-672 — 72 3 
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Mr. Ktjchel. May Commissioner Kennedy refer to that? 

Mr. Kennedy. You may be referring to a situation in Chicago in 
which there have been allegations that it was to get a lease on Chicago 
stadium. At the present time there is an arrangement of a sale between 
the present Chicago Bulls ownership and another group interested 
in buying. 

It is now subject to the board of governors approval of the NBA and 
such is being sought within the next 24 to 48 hours. 

Mr. Mikva. I am not asking to prejudge the matter, Commissioner, 
and I am not trying in any way to prejudice for or against that par- 
ticular sale. I just don't know enough of the facts. But something about 
the way the report came through offended my notions of what a com- 
petitive society ought to be about, and I am just asking nonrhetorically 
if any of you see a potential conflict there in something that ought to 
perhaps be cleared up. 

Mr. Brooks. Would the gentleman yield? 

Mr. Mikva. I would be glad to yield. 

Mr. Brooks. I would say I am familiar with a few owners who 
jointly own a team in Houston, Tex. I mentioned it in my earlier testi- 
mony. I think these men, which comprise 10 or 15 or probably 20 own- 
ers, are seriously considering the possibility of trying to put together 
and organize the building of an arena where they could play basket- 
ball and other sports where they could survive as a basketball team 
and, also, as an arena there is some real financial necessity and desira- 
bility of having an arena where you can play or your franchise is worth 
nothing, and you are in real trouble 

So I can see there must be a serious con-elation. You have to have a 
good arena to play in or you had better start thinking of building one, 
which I think these people are now considering. 

Mr. Kuchel. Mr. Chairman, could Commissioner Dolph make an 
additional comment on that. 

Mr, Dolph. Congressmen, in the very near future the ABA will un- 
doubtedly approve a new owner of a replaced franchise in a city and 
reject the owner of the lease on the arena in that city. 

So I don't really think it has an appropriate bearing upon these 
proceedings. 

Mr, Mikva. I reallv. I guess, was asking for a certain kind of sen- 
sitivity. Let me say in response to my distinguished colleague from 
Texas, it is a variation of kids playing football: You play my way or 
I am going to take my football home. 

That is not particularly a healthy way to promote competition with- 
in the sports area. Very specifically, if in fact the question of whether 
or not a league approves or doesn't apnrove an acquisition of a team is 
based upon who has the arena, then, also, that is going to measure who 
else is going to be able to use that arena. 

I would <ruess that another competing basketball team would have 
some troupe getting the use of that arena. 

I think. Senator, that though you have insisted that nothing in this 
proposal is intended to diminish competition, it seems to me it does 
get diminished when you lock up an important piece of paraphernalia 
in one owner of one team. 

Mr. Kuciiel. I would not object, for a moment, if this committee 
turned its attention to am 7 matters which it considered to be in the 
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public interest, including questions of common ownership. My point 
in appearing here today is simply to urge the immediacy and necessity 
of the committee in acting on the simple merger bill. 

Mr. Mikva. Your point, then, is that it would not affect that situa- 
tion one way or the other. 
Mr. Kuchel. Exactly. 
Mr. Mikva. Thank you. 
The Chairman - . Counsel has some questions. 
Mr. Cohen. Thank you, Mr. Chairman. 

Senator Kuchel, as I understand your position, this merger is neces- 
sary because of the harsh financial effect of competition between the 
two leagues. Team ownership under these circumstances becomes too 
burdensome an investment, too risky. 

As you pointed out, that was the set of circumstances that the 
football owners argued had been created by the old AFL by 1966 
when they came before Congress, and that is the situation the pro- 
ponents of this bill tell us has been created in professional basketball 
since the advent of the ABA in 1967. 

I'm wondering, Senator, if you are aware of the newly established 
"World Hockey League which will begin competition this fall. Are 
you aware of that ? 

Air. Kuchel. Yes : in a general way. 

Mr. Cohen. I ask about the new World Hockey Association because 
they are now doing precisely what the old AFL did, and what the 
ABA has been doing — competing with the established league for 
player talent. They have already signed Bobby Hull and J. C. Trem- 
blav, for example, and they will be conducting their own common 
draft. 

I find this relevant because so much of the testimony this morning 
is that bidding wars and two-league competition makes team owner- 
ship a losing investment. If that's the case, it is very curious that 
so many basketball owners have in the past 3 or -4 months gone to 
such considerable effort, and spent such considerable sums to purchase 
professional hookey clubs. They do this knowing of the two-leasfue 
competition and knowing about the bidding war that they tell us 
dooms their investment. 

Air. Pollin, of the basketball Bullets, who is regrettably absent this 
morning, went to elaborate efforts last month, as reported in the press, 
and expended more than $6 million to purchase a hockey team. He 
was buying into the exact same kind of market that he tells us is 
untenable. And Mr. Pollin is only one of more than half a dozen 
basketball owners who have made these hockey investments. 

Mr. Kuchel. I don't want to put myself in the posture of testifying 
with respect to the problems which professional hockey may or may 
not have, nor the reasons any people connected with basketball might 
have for operating in a given fashion in a business transaction. 

What we have tried to do and what we will seek to do in this ap- 
pearance before you, is demonstrate that there is great urgency for the 
enactment of the bill before you, and that the public interest would 
be served were it enacted. 

Mr. Cohen. I can understand your reluctance to testify about 
hockey, but perhaps you might pose these questions to Mr. Pollin so 
that the committee can have a statement for the record. I do think 
it is a relevant consideration. 
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(Subsequently the information referred to was supplied :) 
Statement of Abe Pollin ee Pending Basketball Merger Legislation 

My principal reasons for seeking an NHL franchise were quite simple. First, 
hockey is a great and exciting sport which I thought would be enthusiastically 
received by fans in the Washington metropolitan area. Second, my basketball 
team, the Baltimore Bullets, had suffered from very poor attendance in Balti- 
more for a period of eight years, despite the fact that the team was of significantly 
above-average quality and had several exciting and crowd-pleasing players. 
Accordingly, I was anxious to move the team to a new arena in the Washington 
metropolitan area where I believed it would receive far better support. My 
study of the economies of indoor sports arenas over the past several years con- 
vinced me that, in order to be able to obtain the necessary financing for an 
arena, it was necessary to have not only a professional basketball team but also 
a professional hockey team to play in that arena. In short, those two sports were 
the joint keystone of any successful indoor sports arena, and a hockey franchise 
was thus required to make possible the construction of a new arena in the Wash- 
ington metropolitan area. 

Mr. Cohen. Senator, let me ask about those two ABA clubs that 
folded. Much has been made of that today. Is it your position that the 
financially weak teams generally will be in continuing economic jeop- 
ardy without a merger ? 

Mr. Kuchel. Counsel, Mr. Cherry said, and I would like to repeat, 
that every ABA team has been a consistent money loser. They have lost 
$20 million in their history. 

Mr. Cohen. That is the thrust of my question, because it seems to me 
that statements in some of the papers have indicated otherwise. Emerg- 
ing from the meeting at which the Condors and Floridians were dis- 
solved, Commissioner Dolph was quoted in the New York Times as 
saying, "As a result of the meeting, the ABA will now be strong 
enough to compete with the National Basketball Association. We are 
now going with our varsity and can compete against the other league." 

Mr. Bill Daniels, who is the owner of the Utah Stars, and I think 
President of the ABA, said that as a result of the meeting the ABA 
was a far stronger league and would be able to compete on equal terms 
with the NBA. These are statements made just last month. 

Now, if Mr. Daniels is right, and if Mr. Dolph is correct in his 
assessment that the ABA is strong enough to compete with the NBA 
next year, I wonder if there is this need for a merger. If they are 
telling us they are a strong competitor, why do they want to be 
eliminated \ 

Air. Kuchel. I would like your permission to have Mr. Dolph 
rcsponde. 

The Chairman. Surely. 

Mr. Dolph. Counsel, I don't think we should confuse the commis- 
sioner's statements of the Commissioner — and I am retiring commis- 
sioner, I should introduce Mr. Carlson who is succeeding me — we 
should not confuse the commissioner's statements. 

We have to sell tickets the best way we can, and that is the reason 
we are in business. When I make a statement to the press, we are going 
to be a stronger league, because we are a smaller league, it is making a 
silk purse out of a sow's ear, if I may say so. It is cheerleading. We 
have to sell tickets, and that is one of the jobs of the commissioner. 

Mr. Cohen. So you are now saying you are not going to be a stronger 
league next year ? 
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Mr. Dolph. There is no possibility we can be as strong as the NBA 
next year. We will compete the best we can for survival. 

Mr. Cohen. Let me pursue for a moment the collapse of the ABA 
Condors and Floridians. The committee has received testimony — and I 
have no independent verification of its accuracy — that the Condors 
had a gross volume last season of only $88,000. That is less than the 
New York Knicks generate in one night at Madison Square Garden. 
If that 88,000 figure is correct, isn't economic failure going to occur 
with or without merger? Doesn't this indicate that poor marketing or 
a poor quality team or a bad city or any number of items unrelated to 
merger are involved I 

Mr. McClory. Will counsel yield? It seems to me we had earlier 
testimony about the percentage of the total cost of operating a basket- 
ball club in the payment of salaries to players, which I think explains 
why the basketball clubs experience a financial detriment. 

Where a professional football club pays 25 to 35 percent, as I recall 
the testimony, it is paying only a smaller share of its total cost for 
plajrer salaries. We already have that testimony. 

Mr. Cohen. Congressman McClory. that point is an important point. 
There were affidavits introduced in the Senate from studies by senior 
economic advisers at the Brookings Institution that conclude that 
salary payments to players are not a crucial factor in the overall finan- 
cial picture. With the Chair's permission, I can place those studies 
in the House record. 

Mr. Kuchel. May Mr. Cherry make a comment ? 

Mr. Cherry. First of all, I am aware of the two senior economic 
advisers in Brookings. I would like to also point out the testimony 
of Mr. Robert Nathan. 

Mr. CoheNc I know of Mr. Nathan's work and it does conclude dif- 
ferently. I will surely place the Nathan statement in the record if 
I place in the Brookings statement. 

Mr. Cherry. Have you read Mr. Nathan's testimony ? 

Mr. Cohen. I have. 

Mr. Cherry. First of all. there was substantial testimony from 
Mr. Robert Nathan which should be considered as fully as that of 
the economic advisers from the Brookings Institution who were not 
speaking for the Brookings Institution. 

Second, let me point out I can't verify what their revenues were 
in any particular way. There is no question that those two clubs were 
relatively more unhealthy than the rest. 

Let me point out one thing to you : The Kentucky Colonels have the 
largest attendance in the ABA. We had over $1 million of revenue 
in the season just closed. 

The Chairman. We would be glad to receive any information you 
may have. 

Mr. Cherry. Mr. Chairman, I would be happy to submit that. 

Let me point out further to you that in that year when revenues 
were over $1 million we lost over $480,000. 

I will get it in more detail. All of this is relative. 

Mr. Cherry. That is what I caution you on in picking out a team. 
There is no question that the Pittsburgh club and Miami club had 
marketing difficulties. On the other hand, I ask you, is it not in the 
public interest to have a situation in professional basketball where 



32 

people can venture ? Where, in Miami or Pittsburgh, people can bring 
professional basketball to the fans in those areas, or at least try ? 

Under the present system I think there is very little possibility of 
that. I won't comment. They were very weak teams. That is why they 
are not here today and not in our league. 

Mr. Cohen. Do you think they would have survived had the merger 
been approved 2 or 3 years ago ? 

Mr. Cherry. Yes, I do. That is speculative, but it is my opinion if 
we had a merger 3 years ago, it may be a whole new set of numbers, 
as far as those two teams are concerned. 

The Chairman. The Chair will accept the data from the Brook- 
ings Institution, and we will be glad to receive any information you 
have as to the conclusions of the Brookings Institution. 

(The information referred to begins at page 14.) 

Mr. Kuchel. May I ask a question on that point ? We do have, and 
I was going to offer today, Mr. Nathan's statement, and we will make 
available immediately the same financial information which we made 
available to the Senate. But, Mr. Chairman, are you asking for the 
personal income tax returns of the clubs ? 

The Chairman. At least submit to us what was given to the Senate. 

Mr. Kuchel. Yes, sir. 

Mr. Cohen. Mr. Dolph, the ABA once instituted multimillion-dollar 
litigation against the NBA charging monopoly practices, is that 
correct ? 

Mr. Dolph. Yes. 

Mr. Cohen. Do I understand that that antitrust litigation has been 
abandoned ? 

Mr. Dolph. Certain actions of an antitrust nature have been dis- 
missed by the ABA and others in individual cases that have been 
instituted. 

Mr. Cohen. Is the ABA now in court charging the NBA with anti- 
trust violations ? 

Mr. Dolph. No. 

Mr. Cohen. You were at one time ? 

Mr. Dolph. Yes. 

Mr. Cohen. Was the abandonment of that litigation a condition of 
the merger agreement or was that separate negotiation ? 

Mr. Dolph. It was attendant with and a term of merger agreement. 

Mr. Cohen. Would you be able right now, or perhaps later for the 
record, to submit to the committee information concerning the nature 
of that litigation, or just summarize briefly the monopoly practices 
that the ABA charged against the NBA ? 

Mr. Dolph. We would be glad to submit that, which I think is a 
matter of public record. 

Mr. Cohen. Thank you. 

(The information referred to begins at pasre 106.) 

Mr. Cohen. Commissioner Kennedy, I'd like to inquire into the 
situation regarding the Emprise Corp., a matter with which you're 
familiar. 

In the course of the Senate hearings on this bill. Congressman 
Steiger of Arizona offered lengthy testimony concerning the owner- 
ship of the NBA Cincinnati Royals who I believe next year will be 
playing in Kansas City-Omaha. 
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It seems that the Royals, as you know, are owned by Jerry and Max 
Jacobs, respectively president and vice president of the Emprise 
Corp., which owns more than 400 subsidiaries including the multi- 
million-dollar Sportservice concession services in many cities, and 
numerous parimutual operations such as horseracing, dogracing, and 
jai-alai. 

Congressman Steiger introduced into the Senate record numerous 
documents pertaining to Emprise. Briefly, as examples, there is a report 
signed by officials of the New York State Police which reads in part : 
''Sportservice Corp., and Emprise Corp. have many admitted contacts 
with individuals who are hoodlums or alleged Mafia leaders." In addi- 
tion, Mr. Steiger cited a finding of fact made by the New Mexico State 
Kacing Commission after lengthy hearings with counsel present that 
"* * * Emprise and its subdivisions have a bad general reputation for 
honesty and fair dealing." The Senate record also includes SEC rul- 
ings against Emprise, and refers to the indictment brought against 
them by the Justice Department for illegal gambling operations. 

Senator Ervin has expressed as chairman of the merger hearings on 
the Senate side that the Congress ought not approve this legislation at 
least until the Emprise matter is given more consideration by NBA 
officials. 

Mr. Kennedy, when you appeared on January 25 in the Senate you 
said that if a proper investigation determined that it was not in the 
best interests of the NBA to have the present ownership of the Royals 
continue, action would take place. 

I am wondering, has any action or anything relevant to that situa- 
tion occurred between now and the time you were previously before 
the Congress ? 

Mr. Kennedy. The NBA engaged the very respected firm of Smith 
& Wesson to conduct an inquiry into that situation. It was an in- 
quiry that took place over a period of several months. 

On the basis of the inquiry, in the light of meetings with people who 
conducted the inquiry and with our counsel, no action has been taken 
and no action is contemplated at this time. 

It is a matter of record, of course, that Mr. Max Jacobs, who for- 
merly was chairman of the board of the Cincinnati Royals and now 
the Kansas City team, and who was Cincinnati's governor on the board 
of governors of the NBA, has retired from both of those roles and is no 
longer active. 

The Chairman. Do you apply the same moral standards to the play- 
ers as you do to the owners % 

Mr. Kennedy. Yes, sir, Mr. Chairman. 

The Chairman. And if the owners have been guilty of immoral con- 
duct or illegal conduct, what do you do then ? 

Mr. Kennedy. We treat, in any instance, the owners, the players, or 
any other people who might be involved in National Basketball Asso- 
ciation activities, with the same treatment. The owners enjoy no extra 
privilege over the players or any other employees of the clubs. 

The Chairman. You act rather promptly when a player is guilty of 
immoral conduct. For example, you acted pretty quickly in boycotting 
Connie Hawkins from entering into your league for many years be- 
cause of unsubstantiated reports of unsavory character. 
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Yet, with all of the information and evidence that has been gathered 
concerning one of these owners, that is, the owners of the Koyals, no 
action has been taken, although you had the matter under advisement 
and consideration since January. Why was no action taken since 
January ? 

Mr. Kennedy. At the time I testified before the Senate subcom- 
mittee in January an inquiry was in progress. 

The inquiry has been concluded and it is the opinion of the commis- 
sioner and people making the inquiry that no action should be taken in 
that matter. 

Mr. Poff. Have the witness repeat the answer. I did not hear what 
the witness said. 

Mr. Kennedy. I said in January, at the time I testified before the 
Senate subcommittee, an inquiry was then in progress. It has been 
terminated by our security people, by Smith and Wesson, who were 
engaged to perform that particular inquiry. 

On the basis of the information that was given to us — incidentally, 
some of which refuted some of the information that had been pre- 
viously given to us in this matter — it was determined on the advice of 
the security people making the inquiry and legal counsel for the NBA 
and the, commissioner that there was no reason for th3 c ommissioner to 
take any action. 

It is a matter of record that Max Jacobs, who was referred to earlier 
in the original question, is no longer chairman of the board of the 
Cincinnati-Kansas City basketball team, nor is he a governor of the 
NBA representing the club. 

The Chairman. Were you aware of the fact that the Emprise Corp. 
has been indicted in California on Federal charges brought by the 
Justice Department for hiding ownership of racing interests in 
Nevada ? 

Mr. Kennedy. Yes, I am, Mr. Chairman. The Emprise organization 
has no association with the NBA. 

The Chairman. Are you continuing youv inquiry ? 

Mr. Kennedy. At the present time, no. 

The Chairman. Is the case closed, as far as you are concerned ? 

Mr. Kennedy. Unless something new comes up to reactivate an in- 
quiry, the case is closed as of this moment. 

The Chairman. Does anyone have any questions ? 

Mr. Poff. Mr. Chairman, I welcome the distinguished witness. He 
is not only a former colleague but a distinguished American in several 
disciplines, and he is welcomed here. 

Hoping that I might reach the focus of the chairman's concern, as 
I interpret it in his first interrogation, I would like to see if we could 
clarify the meaning of some of the language in the bill. May I ask 
the witnesses to look at the second page of the bill and to have in hand 
a copy of the statute which it addresses. You will find the clause on line 
five "and the provisions which are directly relevant thereto." 

I suppose that the word "which" in that clause has reference to the 
words "any joint agreement." But my question is what does the word 
"thereto" refer to? Does it refer to the joint agreement to merge, or 
does it refer to the requirement that the agreement to merge must not 
decrease the number of professional basketball clubs, or does it refer 
to something else ? 
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Mr. Kuchel. It is our belief that the word "thereto" as used in the 
phrase "directly relevant thereto" would be directly relevant to the 
merger agreement. 

The Chairman. Would the gentleman yield ? 

Mr. Poff. Yes, I yield to the Chairman. 

The Chairman. But you had agreed, I believe, to eliminate that 
clause, did you not, because it might, as a result of our questioning of 
you, involve other matters beyond the mere merger? It might involve 
gate receipts. It might involve television rights. It might involve many 
other things. 

Mr. Kuchel. Mr. Chairman, if you would wish, in suitable language, 
to clarify this question so that the intention of the bill would be doubly 
clear that a merger alone is contemplated for approval and nothing 
else, there would be no objection by the leagues to such clarifying 
language. 

This language, I would say to you, Congressman Poff , is a quotation, 
of course, from the present law which we seek to apply to basketball. 
It seems to me if you and the chairman and the committee would feel 
it should be made more clear to indicate that merger alone is to be 
approved, I would be glad to have us work with you on suitable 
language. 

Mr. Poff. There is some difficulty with this language. As the distin- 
guished witness just said, identical language appears in the statute 
as it applies to football, and if a change is made in the language of the 
bill, a change would probably be inapposite unless a similar change 
was made in the language of the bill as well. 

Mr. Kuchel. Of course, this language has not been tested and the 
only documentation of an intention by which this language became the 
law was in the Senate committee report which I referred to and which 
Congressman Brooks referred to earlier and which went on to say 
in part: "It is the intent of the committee — referring to the Senate 
committee — "that the new league" — which was the football league — 
"will commence operations with no greater antitrust immunity than 
the existing individual leagues now enjoy. The sole effect of this legis- 
lation is to permit the combination of the two leagues to go forward 
without fear of antitrust challenge based upon a joint agreement be- 
tween the member clubs of the two leagues to combine in a single 
league and to conduct their affairs as members of a single league." 

That was an attempt to set at rest any apprehension which might 
occur to a Member of the Congress in considering the legislation at 
this time. I would hope that similar wording, perhaps even more 
strong, in this committee's report, as we hope you may see to approve 
it, would clarify that completely. 

But, in addition to that, there is no objection to a proper type of 
amendment to the bill that would apply to the proposed basketball 
merger. 

Mr. Poff. But the witness will agree that if you make the changes 
in the bill you would be faced with the decision to make similar changes 
in this respect ? 

Mr. Kuchel. I think, since the intention of the bill, as we see it, is 
clear, there is no disagreement with respect to the intention. We would 
not find any grounds to object to anything that could be done to make 
that intention more clear. 
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It does seem to me, if it appealed to you, that language in your re- 
port, as distinguished from a change in the present statute, could be 
iterated and reiterated with clarity and vigor. That itself should be 
sufficient. Plus the fact, of course, that your committee and the Con- 
gress will have oversight in the event you have a combined league. 
You would not relinquish your authority. 

Mr. Poff. The language is a little obscure. It is a little vague. It 
is a little like a snake swallowing its own tail. It is unsatisfactory 
phraseology. 

I am fearful that maybe the root of the chairman's concern about 
this legislation is correct and if it is it might be useful to repair what- 
ever uncertainty there is inherent in that language. 

I yield to the chairman. 

The Chairman. You must remember. Senator, as to that language 
to which the distinguished member from Virginia referred, which is 
contained in the so-called "football merger lull" it was language which 
we were never able to consider. With reference to the football bill, 
this committee was bypassed. We had no opportunity to delve into 
the meaning of that particular language. 

Therefore, we are very curious to know what it all means and 
imports and embraces. Therefore, these questions are asked of you. 

Mr. Kuchel. I suppose the only official interpretation of that lan- 
guage is in the Senate committee report. 

The Chairman. Are there any other questions ? 

Mr. Poff. Mr. Chairman, I think I will conclude. 

The Chairman. Are there any other questions ? 

Do any of your colleagues wish to make a statement? 

Mr. Kuchel. Could Mr. Cherry make a brief statement and could 
we then have your permision, sir, to file our complete statements ? 

The Chairman. Yes. 

(The statements and agreement referred to begin at page 117.) 

The Chairman. Mr. Cherry. 

Mr. Cherry. I have a prepared statement which I will submit for 
the record. I wanted to touch very briefly on two or three points which 
I guess I am anticipating because I have gone through the Senate 
hearings and heard the testimony of those in opposition to this legis- 
lation. 

So, to some extent, these comments would be anticipating testimony 
you will hear later today. 

One is that I personally regret that the opponents, the antagonists 
here, the clubs on the one hand and the players, particularly the NBA 
players, on the other, who have come into conflict about the future 
course of professional basketball are here today. I believe what has 
happened is that the opponents of this legislation have made the Con- 
gress an unwitting participant as a sort of labor mediator on what is 
essentially a labor dispute. 

Several issues are heard, and I certainly think the players have a 
legitimate right to raise them, but I think we should bargain on them 
and not come to Congress and raise issues that are not relevant at all to 
this legislation. One issue is that the players are presently organized in 
a union arrangement. We bargain with them every year on every con- 
ceivable issue you would find in another area : pensions, health benefits, 
terms of the contract, per diem allowance — you name it. We do that 
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eveiy year. They are organized and I am sure the players would have 
to agree they have made tremendous progress in dealing with the clubs 
on all relevant issues insofar as their employment in professional 
basketball. 

The two issues that are here today are questions essentially regard- 
ing the so-called reserve clause and what happens when a player plays 
out his option. Is he a free agent? The two basketball leagues don't 
have a reserve clause in their rules as exists in hockey or football or 
baseball. The players are concerned that it may exist. 

I say that the terms of the contracts between the players and the club 
or league is a legitimate and an open question for bargaining annually, 
semiannually, or whatever the format is, with the clubs. That is the 
way to resolve labor-management problems in every other area of 
American business. I don't think there is any reason why professional 
sports should be exempted from the same means. 

I do emphasize again they act as unions, we act as management, and 
we touch on every issue. What the players are seeking to do is to have 
the Congress freeze forever into concrete terms and conditions upon 
which they will or will not play. 

I suppose if you had to regulate labor-management, they would be 
back to Congress every year in light of the different circumstances be-< 
tween the players and the dnbs. They have the right to strike. They 
have the right to do that. 

Obviously, other economic conditions are involved in that question, 
and I would hope and believe these issues which are going to be pre- 
sented to you todav should not be here but should be somewhere 
properly on a collective-bargaining table. 

My next point is on the question of whether or not there is an eco- 
nomic disaster in professional basketball today. I will speak essen- 
tially for my league of which I have been president. I am chairman of 
the merger committee and have been much involved in this congres- 
sional effort. 

We have a situation of economic devastation among the clubs, and I 
speak particularly of the ABA clubs. We have lost over $20 million in 
4 years of operation, not including the season just concluded. 

Mr. Poff. May I interrupt the witness. When you speak of losses, it 
is important to know whether it is calculated before or after taxes. 
Players are treated, I think, as capital assets and are depreciable, are 
they not? 
Mr. Cherry. Yes. 

Mr. Poff. Is the loss you referred to before amortization of players' 
contracts or after ? 

Mr. Cherry. The $20 million figure I mentioned is after amortiza- 
tion of player contracts. The actual losses are about $24 million for the 
period I mentioned. 

For example, I am involved with a club which was the No. 1 draw in 
the ABA last year. We have consistently lost money because our play- 
er cost, as it relates to total revenues, runs anywhere from 65 to 75 
percent of our revenues. Two years ago it was 100 percent. There is, 
based upon the present circumstances in basketball, no chance of it 
declining to what I think would be a more reasonable level. 

I presently pay the players on my team an average of $60,000 each 
to work five and a half months. 
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For the coming year, we have made a forecast. In the past 3 years 
our forecasts have been within 10 percent or less correct. Our revenues 
cannot continue to go up. In the last 2 years our gross revenues have 
gone up almost 50 percent. That cannot continue. We are going to 
have some flattening out of revenues. We cannot continue to experi- 
ence increased revenues, although the fans in my area have supported 
the team in a tremendous fashion. 

I have no complaints whatsoever. But they cannot, under the present 
economics of basketball, support basketball in a fashion where you 
can continue to have capital involved in these clubs. 

I think we have a major basketball team in Kentucky, but under 
the present economic circumstances, we are going to have a disaster. 
We have had two teams go down the chute. Every team remaining 
has had tremendous economic losses and will continue to under the 
present course. I fear, if we do not have this legislation, and soon, 
whether the ABA can continue as a major professional basketball 
league and maintain the semblance of a league, It cannot continue 
on this course and continue to present professional basketball in cities 
such as Louisville or Salt Lake City or Indiana. 

There is only one way that I know of for us to have any chance 
of succeeding and that is to level out the war, the so-called war for 
players. The opponents of this legislation testified in the Senate — and 
I am sure they will here also — as the real thrust of their position that by 
having this merger legislation passed we will be eliminating competi- 
tion for all time. And that word has been mentioned here this morning 
by members of the committee. 

That is the opposite of the case. There is no present competition 
in a free market sense for plavers coming into the league, mainly 
because we have two buyers and one seller. This is no market, There 
is no economist, from the Brookings Institution or anywhere else, 
who can come in here and say from an economic standpoint that what 
we are talking about is a free market or free competition for player 
services. 

That is the reason we are in the problem we are in — two buyers 
and one seller. And we have frankly ridiculous and outrageous de- 
mands made in this situation. 

I have no emotional complaint with the players. They take maxi- 
mum advantage of the nonmarket for their services and that is to 
be understood and I do understand it. 

In other words, it is exactly contrary to the reason that the players 
say this legislation is harmful and it is going to eliminate competition. 
It is not going to eliminate competition at all because it didn't exist 
in the first place. There is no basis or reasonable balance between the 
revenues that come into professional basketball, on the one hand, the 
fan who puts up money for his ticket, and the cost in terms of payroll 
and salaries paid to these players today. 

Until that situation is corrected, this sport is going to be in a 
highly tenable situation insofar as its ability to carrv forward and 
produce basketball for the literally millions of people in this country 
who enjoy it and follow it. 

Mention was made by the committee counsel here of the two gentle- 
men from the Brookings Institution and their testimony. I want to 
underline the testimony of Robert Nathan. I was astounded by some 
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of the testimony given in the Senate on this question. The Brookings 
people, too, used the words "elimination of competition," and there 
is no such thing or issue involved in this bill. 

There is only one area of free competition I know of in profes- 
sional basketball, being in it 3 years, and that is for the sale of 
tickets at the club level. We compete with a host of entertainment 
activities in Louisville, Ky. It is no surprise to me that, in the 3 
years we have owned our club, we have not raised our ticket prices, 
phase II to the contra rj\ We had no choice. We are competing every 
day for the entertainment dollars of consumers, the public. This is 
the only competition I know of. And, unless we have a common reason- 
able system for bringing new players into professional sports, we are 
going to continue to have the extremely and outrageously high salary 
level of players. In the last analysis the fans won't see basketball 
at all. 

A second reason for the draft is because we have to have some 
semblance of competition among the clubs. Someone talks about Jack 
Kent Cooke, who is a very wealthy man, I understand. I have never 
met him. He owns the Los Angeles team. Then there is the Madison 
Square Garden Corp. I know there are large companies. I am talk- 
ing about five men in Louisville, Ky., who are not Jack Kent Cooke 
or the Madison Square Garden Corp. They are trying to run a busi- 
ness. We have to have some reasonable return on the commitment we 
have made. Unless something happens to enable us to do it, we are 
not going to have basketball in my area of the country in the very 
near future. 

I will close my remarks by saying it is extremely urgent in terms 
of time, that we have this legislation. The clock is ticking and it is 
close to midnight as far as I am concerned. We have been through 
it and we have lost $20 million in our particular situation. We have 
run basketball as a business in every way we know how. I see now, 
unless we have some stabilization of these salaries, that there is no 
chance that my associates, myself, or anyone else will continue. Maybe 
the greater fool theory is still in operation in this world and 
somebody will come along and say we will pick up where you left 
off and pick up the one-half million dollar in losses you have while 
8,000 fans come to your games. 

I think that day is over if your losses continue. The greater fool 
theory has run its course, in my opinion. 

I endorse this legislation and I stress the urgency of it. It is my 
understanding that all we are asking for here is the simple act of 
merger. We are not preempting the Congress of the United States 
from regulating an area of abuse or any other practice they see 
in basketball or hockey that needs to have legislative remedies. That 
is not my position, and I am sure it is not our position. 

We want the simple act of merger. Leave the issues of compensa- 
tion when a player leaves the club and the common draft to the bar- 
gaining table between the clubs and players. That is the traditional 
American way. Professional athletes should not be exempted from 
that. 

I think it is the proper way to resolve those issues which I know are 
much in the minds of the members of this committee and rightly so. 

The Chairman. When did you buy your club? 
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Mr. Cherry. In 1969. 

The Chairman". Did you understand these difficulties when you 
bought the club ? 

Mr. Cherry. We didn't have a war in 1969 as it has developed. We 
were not sufficiently aware and did not anticipate the further steady 
deterioration of the situation from 1969, which was almost 3 years ago. 
It has gotten worse every year since. 

The Chairman. Oh, but there surely was this war in 1969. It began 
in earnest in 1967, as you must know. Mr. Hungate ? 

Mr. Hungate. Mr. Cherry, in questioning about the competition, 
do you think it would be the same degree of competition — and let us as- 
sume I am Wilt Chamberlain for a gross assumption — the degree of 
competition for my services if I am just a rookie or somebody starting 
out, wouldn't I have more competition in selling my services if you 
had two separate leagues than if you had a merger? 

Mr. Cherry. I don't think there is any question about it if there are 
two separate leagues. 

Mr. Hungate. Then it will affect competition. 

Mr. Cherry. As long as we use quotes around your word "competi- 
tion." I have no objection to a common draft. There will be some re- 
straint and I think reasonably so on the requests and demands of new 
players coming into the profession of basketball. 

Mr. Hungate. As I see your testimony, we are dealing with a busi- 
ness problem and that is why we need antitrust exemption. 

Mr. Cherry. I would never say anything to the contrary. 

Mr. Hungate. And you think there would be a restraint on competi- 
tion as far as players' services when not under any contract and you 
would say that is a reasonable restraint ? 

Mr. Cherry. The common draft has functioned, and I am speaking 
historically. We have a draft, in baseball, a draft in hockey — and I am 
not maintaining to be an expert in those two sports — and a draft in 
football. I fail to see how a common draft, which provides some ra- 
tional mechanism for the distribution of talent and competitive abil- 
ity while imposing some reasonable restraints could be against the 
interest of fans in the country. 

Mr. Hungate. Let me ask a question following the lines of Mr. Poff. 
Suppose as an original question you signed Charlie Scott as a player. 

Mr. Cherry. He has been signed twice. 

Air. Hungate. This would be the one that holds true, I guess. Tax- 
wise what would be the depreciation, or can you calculate depletion, or 
what can you take on a player ? 

Mr. Cherry. If you were the original club. It is when you acquire 
an existing club and existing assets, which are player contracts, that 
you get into the question of allocating the purchase price for the assets 
you receive. You get a franchise. You get some desks and chairs and 
some other odds and ends and file cabinets, and you usually get 40 
players on the roster of the team. They have a contract. 

ruder the tax laws of the United States, the purchaser, just as in 
any other business transaction, is entitled to allocate the purchase 
price on some basis satisfactory to the IRS over the furniture, the 
piece of paper called the franchise, and the players' contracts. I would 
not have a writeoff. 
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As to Charlie Scott, if I signed him and I pay him in salary every 
year, it goes down on the bottom line as an expense of operating the 
club. 

We amoratize a bonus now. That is another category. If you pay 
Charlie Scott a bonus to sign, you can amortize that, 1 think, under 
the guidelines over 3 to 5 years. A bonus is usually a small part of the 
player's salary and total compensation. 

Mr. Hungate. Is that an item to be amortized ? 

Mr. Cherry. Yes, but it is usually very insignificant. It is usually a 
very small percentage of the overall compensation package. The rest 
is taken as an expense in the year's pay. 

Mr. HmsTGATE. Let us go back to Wilt Chamberlain, If he would get 
the contract to sign that would long ago be amortized out? 

Mr. Cherry. I think I know the question you are touching on. Let 
me try to answer it. If I own a club and, in signing a player, I pay him 
a bonus to sign, which is usually a small percentage of the total com- 
pensation, I can write that off over a certain period, usually 3 to 5 
years. His salary, paid on an annual basis, I pay on a bimonthly or 
monthly basis, or whatever the terms are. It is just a simple expendi- 
ture and expense. 

Mr. Hungate. Is it conceivable and not too far-fetched that a kid 
10 or 20 years old — that his salary is going to be an immediate expense 
deduction? Isn't that how it is handled? In most cases the rookie is a 
minor and for maybe his own tax reasons he'll say I want you to pay 
my daddy a bonus because I am a minor and you pay him $30,000. 
That would be clearly an amortization. 

Mr. Cherry. Under the tax laws of the United States you can 
amortize a building over its certain life, or take a deduction at some 
point, either on a current basis or over the guide lines, of any cash ex- 
penditure you have made. That is the rule of business throughout all 
a reas. 

Mr. Httngate. If I signed Wilt Chamberlain 10 years ago and 
amortized whatever above his salary the bonus was I paid him to sign, 
and now sold him to your club for $40,000 or $50,000, whatever it may 
be. How would you handle that on your tax books \ 

Mr. Cherry. I speak of personal experience. I have never had that 
situation. I don't mean to be funny about it. I have never had a situa- 
tion in the operation of my club where I got into the question of ac- 
quiring a contract on an existing player of such a consequence that 
I would amortize it. 

If I paid the other club for an existing contract, I believe I can 
amortize what I paid that club for the contract over 3 or 5 years. 
In other words, if I paid x amount for the privilege of paying the 
salary under that contract, I would be able to amortize it because it 
reflects a cash expenditure on my part. Obviously, it has to be ulti- 
mately taken as an expense in my business. 

Mi-. Hi xgate. Thank you, Mr. Chairman. 

Mr. McClory. May I ask a couple of questions. Mr. Cherry, I as- 
sume that the reason that the profession of basketball is able to con- 
tinue year after year with the substantial losses which are experienced 
is because a number of wealthy club owners are willing to experience 
these losses from funds thev have from other sources. 
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It must be true, is it not, that a great many of the owners are in- 
dependently wealthy and are wealthy from other sources? 

Mr. Cherry. I would say this is true. 

Mr. McClory. What is your main business ? 

Mr. Cherry. I am president of a company that builds and operates 
hospitals. 

Mr. McClory. Your club is in Louisville, Ky ? 

Mr. Cherry. That is correct. 

Mr. McClory. Do you hire black basketball players as well as white 
players ? 

Mr. Cherry. Yes, sir. 

Mr. McClory. How about the payment of salaries to players ? Who 
gets the highest salary ? 

Mr. Cherry. You can't draw distinctions between black and white 
on salary structures. Some of the most talented players we have are 
black players. There is no question about it. But the business of pro- 
fessional sports is to take the best players in America and put them 
in professional sports leagues. It recognizes no color bounds of any 
kind. 

The question is the talent, what they can do and not what they look 
like or what their ethnic background is. 

Mr. McClory. This legislation would prohibit the reduction of the 
number of clubs. However, what effect would it have on the number 
of players ? Would it reduce the number of plaj^ers ? 

Mr. Cherry. No, it would not. 

The Chairman. Why ? 

Mr. Kttchel. You have by agreement a 12-man squad today. Ap- 
parently that has been pretty well recognized as an appropriate squad. 
Mr. Cherry is more able to comment on that than I. 

Mr. Cherry. As a result of the merger there would not be a per se 
reduction in the number of pla3 T ers. 

Mr. McClory. Several times in the course of your testimony you 
have referred to a ridiculous demand or ridiculous payment or some 
comparable expression. I assume you are referring to the extremely 
high salaries that are paid to some who are referred to as superstars. 
Are some of these superstars blacks ? 

Mr. Cherry. Yes, sir. 

Mr. McClory. Is it contemplated you would avoid paying these high 
salaries to the super stars? 

Mr. Cherry. I read in the press within the last few days that Jerry 
West signed a contract for $300,000 a year. To my knowledge in that 
particular instance, Mr. West did not use the competition of coming- 
over to the ABA and offering his services to our clubs. Mr. Jack Kent 
Cooke must have, under all the circumstances, determined that Jerry 
West was of that value as a player. 

Before there was an ABA and "competition" between the two 
leagues, we had superstars in the NBA who were approaching 
$100,000 a year, the superstar category. 

I think it is proof positive, even in a system functioning with one 
league and a common draft, that the truly outstanding professional 
basketball players have tremendous upward mobility in their salary 
achievement. 
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The mention was made here earlier of the Flood case. I read the deci- 
sion in that case and varying- opinions. Here was baseball which every- 
body is concerned about having a reserve clause. We do not in basket- 
ball. But here is the most "restrictive" type of situation on players. 

I notice they set out, in the majority opinion, Mr. Flood's salary 
over the 10 or 11 years he was in baseball and that terrible system. 
lie came in at $8,000 a year and went significantly upward. In his 
11th year he made $110,000. That did not include his fringe bene- 
fits. That was his salary. I don't know what his fringe benefits were. 
It would be speculative or conjectural to argue his salary should 
have been $150,000 the last year, or $90,000 or $60,000. 

But I see, in that court record, a man who came into a sj^stem that 
he said was peonage as an inexperienced, untried player, and who 
decided to retire at a salary of $110,000. The system, in other words, 
does not per se halt upward mobility, particularly of superstars* 
salaries. 

Mr. McClory. Of course, these payments being made to the super- 
stars are being made by clubowners and are being made voluntarily. 
Are these high salaries the principal motivation for this legislation? 

Mr. Cherry. I don't know how you would say what the principal 
motivation is. The motivation, as far as my league is concerned, is 
the existing circumstances between two leagues with two buyers chas- 
ing one player. One seller is no market. It is not a free market or free 
competition as that word is known in the business world of this 
country. We have to do something to avoid the salaries. 

I had a No. 1 draft choice this year, Mr. Chairman, who is a player 
who had a fine college career. He came out and went with another 
club in another league. I know he got more than I offered him. He got 
a 3-year contract. He had never played a game of professional ball. 
He got a $25,000 bonus to sign and a 3-year no-cut contract. That 
means you can't get out of the contract if you find out he can't play— 
and that is what this business is about. The fans want to see the player 
who can play 

The Chairman. Would the gentleman yield ? 

Mr. Cherry. He signed a 3-year $300,000-a-year contract with a 
$25,000 bonus. I say this is ridiculous, it is absurd and out of hand. 

The Chairman. Mr. Cherry, economists from the Brookings In- 
stitution to which reference has been made, made a study of this situa- 
tion and that study showed that so-called superstars are not being- 
overpaid. According to estimates by this report of the contribution to 
gate receipts of the games best players, salaries are at least equal- 
in many cases less — than the values of the players to the team. It is 
estimated, for example, that Kareem Jabbar is worth between $500,000 
and $1 million to the Milwaukee Bucks franchise in terms of tickets 
sold just because he was playing. 

What is your comment on that ? 

Mr. Cherry. I disagree with it totally, and I think it is an opinion. 
I read the testimony and I find it without substance. 

Mr. McClory. I just want to ask you one more question. Let me 
help you with this answer. Is it your opinion that overall the basket- 
ball players themselves would benefit from this legislation? 

85-672 — 72 4 
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Mr. Cherry. I have no question about it in this sense : 
We are going to stabilize our situation so that we don't have teams 
going under and players losing jobs. 

Mr. McClory. So it would be of benefit to the clubs and players 
themselves! 1 

Mr. Cherry. That is my opinion, sir. 

Mr. McClory. I yield to the gentleman from Missouri. 

Mr. Hungate. I thank the gentleman for yielding and thank the 
gentleman for the helpful testimony. Some of us who followed the 
NBA back when you would get two tickets to the Knicks if you simply 
knew the names of the men who were on the team are very much in- 
terested to see that this sport go forward. We appreciate your concern 
but we are also interested in doing what we can without doing any 
violence as you appreciate, I'm sure, to the antitrust laws. 

Mr. McClory. Mr. Chairman, can we recess so we can make the 
quorum call and return for the other testimony? I want to hear the 
other testimony. 

The Chairman. We only have one more witness, Mr. Fleisher. 

The hearing will now recess until 2 :30. 

( Whereupon, at 12 :30 p.m. the subcommittee recessed, to reconvene 
at 2 :30 p.m. the same day.) 

(The information referred to at pages 32 and 36 follows :) 

Statement of Roger G. Noll and Benjamin A. Okner * Before the Sub- 
committee on Antitrust and Monopoly Legislation, Senate Judiciary Com- 
mittee, on S. 2373, the Basketball Bill, September 23, 1071 

We are pleased today to respond to the invitation of this Committee to share 
with you the results of our ongoing research into the economics of professional 
sports. We, along with several other researchers, have been investigating public 
policy towards professional team sports for the past year as part of the Brook- 
ings Studies in the Regulation of Economic Activity ; however, we appear today 
to express our personal views on the issue pending before this committee, not as 
representatives of the staff, officers or trustees of the Brookings Institution. 

Through our testimony we hope to shed some light on several issues relating to 
the proposed merger of the American and National Basketball Associations. The 
first is the present financial status of professional basketball : how profitable is 
the professional basketball business?: what are the important factors influencing 
its profitability?; and what effect will a merger have on profits? Second is the 
distribution of income between owners and players, and how this would be affected 
by the merger. Third, and in our view as sports fans the most important issue, is 
the public interest that should be served by government policy towards not only 
pro basketball but also with respect to other professional team sports. 

Our main conclusion is that the merger, per se, is not the key to any of the 
three issues listed above. The profitability of teams, the salaries of players and 
the welfare of the fans (which is determined by the number of teams in the league, 
the price of tickets, and the relative playing strengths of teams) depend upon 
several institutional arrangements that will be made by the merged entity, such 
as the rules governing team changes by players, the formula for sharing gate 



1 The authors are Senior Fellows. Economic Studies Division, The Brookings Institution, 
Washington, D.C. The views expressed are their own and do not necessarily represent those 
of the other staff mambers, officers, or trustees of The Brookings Institution. 
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receipts and broadcasting revenues, and the specifics of team franchise rights. 
While merger is a necessary condition to serving the interests of sports fans, it 
will not guarantee that these interests are served. In fact, from our knowledge of 
several provisions in the proposed merger agreement, we are deeply concerned 
that the benefits of the merger as presently conceived will accrue primarily to the 
owners. While some marginal players and some fans will also benefit to the extent 
that the merger forestalls the collapse of some teams, most players and fans are 
Likely to be worse off if the merger proceeds as planned. 

Despite the concerns we have stated, however, we do not recommend that no 
merger be permitted. Owners, players and fans have a mutuality of interest in a 
common playing schedule, a single championship playoff, and the assurance that 
as many teams survive as is consistent with relatively well-balanced competition 
and with the economic demand for professional basketball games. Our conclusion, 
which arises from the facts and analysis to follow, is that a merger is in the public 
interest, but only if certain restrictions are placed upon the operating rules of 
the merged entity to guarantee that the public interest is served. Merger should 
do more than simply create lucrative monopoly rights beyond the reach of anti- 
trust laws or public regulation. 

1. THE ECONOMICS OF PROFESSIONAL BASKETBALL 

A professional sports team has three major assets : the right to stage contests 
in a given geographic area, contracts with athletes, and access to a facility in 
which to play. All three are "paper"' rather than "real" assets in that they are 
contractual agreements protecting the team from competition. Usually one team. 
and never more than two, in a single sport has the rights to a specific area and 
playing facility, and only a single team ever has the rights to a given player's 
services. 

The financial success of a team depends upon the underlying demand for sport- 
ing contests in a team's home territory, the team's playing record, the costs of 
operating the franchise, and the club's tax liability. The team's playing success 
depends upon the quality of its athletes, and since better athletes command 
higher salaries, a team that is willing to increase its costs through employing 
better players will also attract more fans. Since the underlying demand for sports 
differs from one geographical area to another, some teams will experience a 
larger increase in attendance from a given increase in playing talent than will 
others. This will cause the best playing talent to tend to be attracted to the cities 
that value it more highly, creating a permanent divergence in playing strength 
between league members. As the overall competitiveness of league members de- 
clines, so will the underlying demand for contests in that sport. 

The preceding argument has traditionally been the basis of requests for anti- 
trust immunity by professional sports. Professional sports leagues have attempted 
to equalize the ability to attract playing talent of teams in areas with different 
underlying demand for contests by constructing institutional impediments to the 
movement of players from team to team and. to some extent, by sharing revenues. 
The first not only gives teams exclusive rights to players, but, by reducing or 
even eliminating competition for player services, lowers team costs. The second 
transfers revenue from the richer to the poorer teams. Local governments have, 
whether consciously or by accident, often contributed to overall cost reduction 
by providing playing facilities either free or substantially below true costs. 
Finally, certain provisions of the tax laws have further lowered costs, primarily 
by reducing the potential loss a franchise can experience. 

The demand for contests 

It is important to be able to assess quantitatively the effect on team attendance 
of factors such as the quality of the team, the size of the team's home city, ticket 
prices, competition from alternative entertainment, and number of games 
played. From knowledge of the importance of these factors one can predict the 
likely success of a team, whether teams in certain areas are likely to be much 
more successful than teams in other areas, and whether there is a strong tend- 
ency towards concentration of playing talent. On the basis of a priori judgments 
of sports entrepreneurs, we would expect large cities to be much more lucrative 
franchise sites than small cities. 

Table 1 shows the results of a statistical analysis of the determinants of team 
attendance in professional basketball. Twenty-two of the twenty-five profes- 
sional basketball teams operating during the 1969-70 season supplied us with 
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information on ticket prices, which were then combined with data on the 
attendance and playing record of the team and the characteristics of the team's 
home city to produce the results shown in the table. Only the San Diego Rockets. 
Texas Chapparals and Virginia Squires failed to respond to our request for ticket 
prices and, consequently, they were deleted from the sample. 

The equation in Table 1, being linear, assumes among other things that each 
of the factors influences total attendance in a manner that is independent of the 
size of the other factors. All of the variables are statistically significant by con- 
ventional standards except per capita income and all except ticket price have 
the expected sign (normally higher prices would be expected to be associated 
with less, not more, attendance). 

TABLE 1.— THE DETERMINANTS OF ATTENDANCE OF PRO BASKETBALL TEAMS 
Independent variable Coefficient t-statistic 

Constant (intercept).. 

Number of pro teams in area 

Team record • 

Price of tickets 2 _ 

Population in millions' 

Number of home dates _ 

Stadium capacity _ 

Years in city 

Number of superstars 

Per capita income 3 

• Percent games won (games won times 100/total games). 

2 In pennies. Other unreported results indicate unexpected positive coefficient due to correlation with population. 

3 Refers to metropolitan area in 1968 

A more complicated equation, with more theoretical justification, was also esti- 
mated. Each of the variables (price, number of sports teams in area, team record, 
and number of games played at home) was multiplied by the population of the 
metropolitan area (in millions), so that the effect of each was scaled in propor- 
tion to the population of the area where the team played. Most of the same 
variables (except price) were statistically significant, and all (including price) 
had the expected sign. Apparently the positive coefficient for price in Table 1 
results from a correlation between price and some population related variables. 
Unfortunately, despite some theoretical reasons for preferring this equation, the 
equation in Table 1 had much better statistical properties, the most important 
being that every variable had a higher t-statistic (i.e., is more significant statisti- 
cally). While we still believe that the influence of the independent variables 
should interact, we are forced to conclude that the second approach did not cap- 
ture the interaction. Nor did a totally unsuccessful estimate of an equation that 
was linear in the logarithm of the variables. 

Using the results shown in Table 1, estimates of the quantitative significance 
of the several factors affecting basketball attendance can be made. These point 
estimates are, of course, only the best guess: in each case the probability is about 
95 percent that the true value of the estimates is somewhere between 50 and 150 
percent of the value shown. 

(1) Population is a significant factor in team success. Each additional one 
million population in a team's home area is worth 58.000 additional spectators. 
At the average ticket price of $4.50. this translates to at least $250,000 in revenues, 
not including income from concessions. Even assuming that the equation in Table 
1 explains not attendance per team but instead total attendance for all profes- 
sional basketball teams in an area, it is still true that all other factors being 
the same, New York City could have about four teams and have an average at- 
tendance per team exceeding the attendance in one of the smaller ABA or NBA 
cities with a metropolitan area population of about 500,000. 

(2) The playing success of the team is also important. Winning sixty per- 
cent of the games played is worth nearly 100,000 fans more than winning forty 
percent. 

(3) Competition from other sports is also a factor in attendance. For every 
professional sports team in the city, regardless of the sport, basketball attend- 
ance declines 66,000. 

(4) If every team in both leagues played one more home game during a sea- 
son, the average increase in team attendance for the season would be 4,000; the 
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actual attendance at the extra game might be higher, of course, but some of this 
attendance would be a switch from other games. 

(5) If the seating capacity of every playing arena in the league were increased 
by one seat, each would be sold, on the average, eight times during the season. 

(6) All other things being equal (including the playing record of the teams), a 
team that has played in a city ten years will draw 7,000 fewer fans during the 
season than a team playing its first year in a new city. 

(7) We defined a "superstar" as any player who has made a league all-star 
team five times or, in the case of players with only a few years of professional 
experience, one who is obviously a dominant player in the game (e.g., an Alcindor 
or an Issel). Using this definition, having a superstar on the team is worth 
25,000 attendance during the season. This figure, of course, is an average for all 
teams and for all seventeen players in the two leagues classified as superstars by 
our criteria. Still using the $4.50 average ticket price, this means that about 
seventeen professional basketball players produce about $100,000 a year in gross 
revenues for their teams beyond whatever contribution these talented athletes 
make to the won-lost record of the team. Including the contribution a superstar 
makes to his team's winning percentage, the results suggest that basketball super- 
stars are worth salaries exceeding $100,000, as measured by the contribution 
they make to team revenues. Furthermore, a player such as Lew Alcindor is prob- 
ably worth much more. If he is the difference between winning or losing in 
twenty percent of the Bucks' games and if he is twice the fan attraction of the 
average of our seventeen superstars, then, by himself, he accounts for nearly 
$500,000 a year in gate receipts for the Bucks. Despite the acknowledged statisti- 
cal error in such regression estimates, the evidence is strong that Alcindor is 
grossly underpaid in relation to his value to his team — even if he earns $250,000 
annually. 

One other variable was included in the first estimate of the equation in Table 
1, but, surprisingly, it had a statistically insignificant coefficient that was very 
near to zero. That variable was a league dummy to test whether ABA teams are, 
on the average, less of a fan attraction than NBA teams. That this variable was 
not important is itself an important finding, for the two leagues differ sub- 
stantially in average game attendance. Our analysis indicates that this difference 
is completely explained by the variables already included in Table 1 — probably 
the population of the areas in which franchises are located, the capacity of the 
home playing site, and perhaps per capita income. Whatever difference exists in 
the quality of play between the two leagues and whatever additional prestige 
the older NBA may have do not appear to be important factors in determining 
game attendance. This has two very important implications for the proposed 
merger. First, merger per se (conferring NBA status on ABA teams) is unlikely 
to increase attendance in the ABA. Second, if the quality of play in the ABA 
is significantly below the NBA, the ABA teams will have worse playing records 
after interleague scheduling begins. This will cause them to have significantly 
fewer fans in attendance. The conclusion to be drawn from these results is that 
the motivation behind the merger is solely one of cost reduction — lowering the 
salaries of players. It also raises a question about the $1,250,000 franchise fee 
that ten ABA teams will pay to the NBA. 

The demand for players in a competitive situation 

The factors determining player salaries are very different in competitive as 
compared to uncompetitive (common draft and strong reserve clause) situations. 
In the latter ease, a player's salary is determined by the comparative strengths 
of the player and the owner in a bilateral bargain. The player will be paid at 
least enough to provide him with more income than his next best employment 
option and to give him enough incentive to induce him to use his playing skills 
to the best advantage (including a contribution to overall team morale). This 
minimum floor on player salaries is not exceptionally low, considering the rela- 
tively short average playing career of an athlete. Postponing entry into a long- 
term career for a few years sacrifices experience and future income as well as 
present income in that occupation. 

The ceiling on a professional player's salary is more difficult to calculate. If 
teams try to earn maximum long-run profits, players will not be paid more than 
the contribution that their playing skills and personal attractiveness make to 
team revenues. A team will be a net loser if it pays a man more than his expected 
contribution to team revenues, but will profit by him as long as he earns less 
than that amount. In competition between two teams for the services of a player, 
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each will normally pay only the expected contribution of the player to gross 
revenues. In the absence of external factors, such as differences in the abilities 
of the teams to make good on financial commitments or in the possibility for 
earning off-season income in the team's home city, an athlete will play for the 
team for whom he makes the greatest contribution to gross revenues, and will be 
paid slightly more than the maximum the next highest bidder could afford (i.e., 
his expected contribution to the team that was the highest losing bidder). The 
player and the team also bargain in the competitive situation, but in a narrower 
range bounded by a higher minimum — the earnings potential of the next best 
teams, not the next best nonbasketball job. 

If owners do not attempt to maximize long-run profits, players could conceiv- 
ably earn more than their value in terms of gross revenues. The existing evidence 
casts doubt on the notion that this is the case. First, our calculations of the 
revenue value of superstars suggests that the top players in professional basket- 
ball really are worth the salaries they earn, and perhaps even more. (Some ex- 
ceptions are discussed below.) Second, the pattern of ticket prices in professional 
basketball reveals a profit orientation. Table 2 shows the prices of tickets for 22 
teams. As was indicated by the positive coefficient on ticket prices in Table 1. the 
most successful teams — having the best playing records and the highest attend- 
ance — also tend to have the highest ticket prices. If owners were interested only 
in covering costs, not in maximizing profits, high attendance potential would 
lead them to lower their prices : the costs of the team could be covered by spread- 
ing them over a larger number of fans at a lower revenue per fan. 

TABLE 2.-STADIUM CAPACITY. SEAT LOCATIONS AND PRICES IN PROFESSIONAL BASKETBALL: 1970-71 
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Atlanta Hawks 6,996 0.88 $5.05 

Baltimore Bullets 12,384 .25 5.55 

Boston Celtics.. 15.128 .53 5.30 

Chicago Bulls. 17,374 .20 5.50 

Cincinnati Royals 12,155 .36 5.50 

Detroit Pistons. 11,009 .40 5.15 

Los Angeles Lakers... 17,643 .35 6.25 

Milwaukee Bucks _ 10,746 .68 6.10 

New York Knicks 19,500 .40 8.80 

Philadelphia 76'ers 15,244 .35 4.65 

PhoenixSuns 12,096 .31 4.85 

San Francisco Warriors 12,560 .24 5.50 

Seattle Super Sonics 12,382 .30 5.80 

ABA: 

Carolina Cougars 3 11,741 .55 4.30 

Floridians' 7,143 .63 4.10 

Denver Rockets 7,500 .23 5.00 

Indiana Pacers 9,111 .20 5.00 

Kentucky Colonels.. 11,500 .14 5.00 

Memphis Pros.. 10,753 .28 4.65 

New York Nets 5,000 .75 4.35 

Pittsburgh Condors 13,500 .25 5.00 

Utah Stars 12,224 .19 5.00 
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In the past few years, the most successful teams have been the Bucks. Knicks 
and Lakers in the NBA and the Stars, Pacers, and Colonels in the ABA. These 
teams have combined strong playing records with relatively high home attend- 
ance. And the Bucks, Knicks and Lakers are also the only NBA teams whose 
average ticket price exceeds $5. The Knicks and Lakers also play in the largest 
arenas in pro basketball, which should be expected to depress somewhat the 
average price per seat. 

The ABA ticket prices are more difficult to interpret since several ABA teams 
play in very small arenas. The Utah Stars obviously have high ticket prices : 
the average price per seat is the highest in the league, and they play in one of 
the largest arenas in the league. Kentucky and Indiana appear to have low 
prices, but the prices of good seats are relatively high. Both tie for the league top 
with a 8.1 price for seats on the side at the front. Their average price is lowered 
by an unusually large number of bad seats — seats located at the ends of the 
court behind the baselines. End seats comprise 45 percent of the Indiana arena 
and 49 percent of the Kentucky site, compared to a league average of 31 percent. 
In the ABA only the Greenville arena where the Carolina Cougars played about 
40 percent of their 1969-70 games approaches the Kentucky and Indiana arenas 
in number of end seats, with forty percent of the Greenville seats behind the 
baseline. 

The conclusion to be drawn for the evidence on tickets and on salaries of 
superstars is that whatever owners believe their motivations to be. they behave 
close enough to profit maximizers to make this a reasonable assumption upon 
which to base further analysis. This does not mean that they are to be con- 
demned or punished. To the contrary, the profit motive contributes to cost 
minimization : however it can also lead to high prices and too little provision 
of service if the profit maximizer has a monopoly. Whether any basketball teams 
have super-profitable monopoly positions is the topic of the next section. 

The profitability of professional basketball 

Conventional wisdom has it that professional basketball lies only one step from 
philanthropy since only three of the 28 ABA and NBA teams are said to be 
operating in the black. Undoubtedly, many pro basketball teams are losing 
money, although until more information is forthcoming from the teams and 
leagues about their financial operations the number of unprofitable teams and 
the extent of their losses remain uncertain. Although we have not been able to 
collect extensive financial data on pro basketball finances, we have not met 
with total failure. First, several teams are publicly-owned and publish audited 
annual reports. Second, a few owners of ABA franchises, while not giving us 
access to their complete financial records, have nonetheless provided "ballpark" 
figures of various cost and revenue items. In addition, most of the arenas in 
which basketball teams perform have provided information on the rental agree- 
ments and total rents paid by their tenants. Finally, published information on 
player salaries, especially surveys by the player associations, provides an 
estimate of player costs. From these we have been able to piece together what 
we believe to be some reasonable figures for the financial status of teams. 

The published financial reports of the Milwaukee Bucks show that basketball 
can be a very profitable business. Table 3 is derived from the 1970 and 1971 
Annual Reports of Milwaukee Professional Sports and Services, the company 
that owns the Bucks. Besides a summer camp operated only in the last year, the 
Bucks account for all of the costs and revenues of the company. As the table 
shows, the Bucks have done very well the past two years, with about 30 percent 
of gross revenues being gross operating income. 
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TABLE C.-BUCKS' FINANCES 



Feb. 5, 1958 Sept. 1, 1968 Sept. 1, 1969 June 1, 1970 

to to to to 

Item Aug. 31, 1968 Aug. 31, 1969 May 31, 1970 May 31, 1971 

Revenues — $31,984 $928,629 $2,139,406 $3,071,719 



Game receipts i 740,187 1,797,283 2,197,665 

Exhibitions 47,242 134,779 140,989 

League 516,537 1,399,411 1,784,587 

Playoff 61,727 201,009 272,089 

Broadcasting 146,408 301,066 482,443 

Preplayoff 146,408 253,093 452,289 

Playoff 37,973 29,154 

Other 31,984 126,715 103,141 392,611 

Interest 31,984 90,802 97,338 177,321 

Miscellanous 35,913 5,803 30,603 

Camp 184,687 



(90,496) 


(178,913) 
178, 580 



792, 801 

98, 058 

375, 000 


852, 485 





98,058 





26, 000 













238, 000 
137, 000 








26, 000 







Expenses. 122,480 1,107,542 1,346,605 2,219,234 

Team and game 659,697 896,646 1,408,148 

Sales 15.875 157,901 123,858 1 Kq9 o lc; 

General and administrative 85,902 256,494 306,028/ ™^°™ 

Interest.. 13,465 33,450 20,073 

Miscellaneous 7,237 

Camp. 118,271 

Gross income 

Depreciation 

Loss averaging 

Carryover 

Deferred 

Taxable income.. (90,496) (352,493) 319,743 728,427 

i Excludes payment to league. 

Source: "Statements of Consolidated Earnings: Milwaukes Professional Sports and Services" (1970), p. 10; and "1971 
Annual Report," pp. 3, 5. 

The exact profitability of the operation is, of course, difficult to calculate be- 
cause no universal rule of accounting for depreciation and tax carryovers applies. 
Table 4 shows the Bucks' rate of profit in 1970 and 1971 under several assump- 
tions, assuming that losses during the first eighteen months of the corporation's 
existence are included as part of the initial investment. Regardless of the pro- 
cedure followed, the after- tax profits of the Bucks are around twenty percent 
annually ; however, these figures are likely to decline somewhat as the initial 
player contracts become fully depreciated (an explanation of the procedures by 
which labor is capitalized is given below) and as the tax loss carryover dis- 
appears. In the long run, the Bucks can probably expect after-tax profits of 
roughly half the before-tax profit rate — at least for as long as Lew Alcindor 
plays — around seventeen percent. That is very good, considering that the average 
for American industry is about ten percent and that fiscal 1971, being a recession 
year, probably produced average profits considerably below the historical norm. 
Furthermore, a look at one item of the Bucks financial statement indicates that 
the true profits of the corpo ration have probably increased substantially more 
than the bookkeeping profits. In Table 3, the "General Administration" item has 
grown enormously during the two Alcindor years. Unfortunately, in 1971 "sales" 
and "general administration" were combined ; however, the past trend indicates 
that the latter accounted for the growth of the sum. The figures seem to indicate 
roughly a doubling of administrative costs in the past two years. A good work- 
ing hypothesis is that officers of the corporation received salary increases of a 
very substantial nature during the period. For our purposes, these increases 
should be included in calculating the profitability of the corporation. Perhaps 
another $200,000 should be added to the pretax profit figure to indicate the true 
financial health of the franchise. This would push the pretax profit rate to about 
45 percent of investment. 
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TABLE 4.— BUCKS' PROFITS 



Initial investment, February 1968 - ?1 - 9 2I* It 

Loss fiscal year 1968. - --- ,?2'„?5 

Loss fiscal year 1969 l,yll A 

Opportunity cost at 10 percent annually - 313, 654 

Total investment. - 2,490 ,537 

1970 1971 

Gross income. - $792 801 $852 485 

Gl as percent of total investment 31.8 34. 2 

Tax (50 percent of taxable income)..... 159,872 374,213 

Gross after-tax income 632,929 \i i 

GAI as perce t of total investment ".4 '^ 

Accumulated depreciation "1,638 369, 696 

Depreciated investment - 2,218,899 2 - "0,841 

Pretax income after depreciation 694, 743 'Jv\ 

Pretax income depreciation as percent of depreciated investment 31.3 35.6 

Net income ifter taxes and depreciation 534,871 380,214 

Net income as percent of depreciated investment 24.1 17.9 



The Milwaukee Bucks are not the most profitable basketball franchise, even 
though they are the world champions and feature two of the dozen or so best 
basketball players who have ever played the game. Only two other teams, the 
Knicks and the Lakers, have players of comparable skills, and other teams, 
especially the Lakers, have had only the intermittent services of their super- 
stars over the past few years because of injuries. Still the Knicks and Lakers 
are probably even more profitable than the Bucks. While the Knicks and Lakers 
probably pay a little more in player salaries — perhaps $250,000 more a year — 
they also undoubtedly have much higher revenues. (Average NBA player sala- 
ries, estimated from the player association survey, are shown in Table 5.) In 
1969-70, when the Bucks earned after-tax profits of $500,000, they drew about 
385,000 fans. The Lakers drew over 525,000, and the Knicks over 750,000. With 
their lower ticket prices, the Lakers gate receipts were probably between 20 and 
25 percent higher than the Bucks, a difference of $300,000 to $400,000. The 
Lakers, as owners of their arena, also probably did better on concession income. 
The Knicks, with their fat ticket prices, probably had gate receipts of over $5 
million. Even had they had expenses twice as high as the Bucks, the Knicks 
would still have netted at least $2.5 million and probably more before taxes, or 
profits of about half their revenues. With profits like this, the Knicks could 
conceivably beat out the Dodgers, the Mets, the baseball Cardinals, the Browns, 
the Dolphins, the Jets and the football Giants as the most profitable sports 
operation in the nation. 

TABLE 5— NBA PLAYER SALARY MEANS, MEDIANS, 1970-71 



Team 



Mean 



Median 



San Francisco 54,000 30,000 

Buffalo 48,000 45,000 

Chicago 41,000 35,000 

Los Angeles 72,000 55,000 

Milwaukee.. 49,000 35,000 

Boston 43,000 35,000 

Cincinnati... 41,000 35,000 

Detroit 51,000 35,000 

Phoenix 47,000 55,000 

Baltimore 47,000 35,000 



Team 



Mean 



Median 



Seattle 45,000 45,000 

Portland. 30,000 25,000 

Cleveland.. 32,000 35,000 

Philadelphia 83,000 65,000 

San Diego 49,000 35,000 

Atlanta 51,000 35,000 

New York.. 72,000 55,000 

All teams 50,000 35,000 



The three superpowers of professional basketball are not representative of 
other teams. We detail their operations only to show that a good team in a large 
city — or even in a medium-size city with high sports interest — can be enormously 
profitable. More representative of an "average" NBA franchise is the Seattle 
Super Sonics. The team has had three star players in Wilkins, Meschery and 
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Rule, but no true superplayers of Alcindor-Robertson, Reed-Fraser, or Baylor- 
Chauiberliu-West calibre. In the fourteen member NBA of the 1969-70 season, 
they finished fifth in total attendance, slightly ahead of Philadelphia and Phoenix 
but 50,000 fans behind fourth place Chicago. In essence, the team breaks even. 
Seattle shows bookkeeping losses of $200,000 to $300,000 a year, but the loss is 
less than the team's depreciation of player contracts. Also Seattle has no inflated 
cost items comparable to the "general administration" expenses of the Bucks. 
Neglecting depreciation, Seattle has operating profits of a few tens of thousands 
of dollars in most years. The Super Sonics have higher ticket prices than the 
Bulls, 76ers and Suns. They have slightly lower team costs than Phoenix and 
much lower than Philadelphia, but higher than Chicago. A reasonable conclusion 
is that the Bulls and Super Sonics have roughly similar financial status, and that 
both are a little more profitable than the Suns. Another team in roughly the 
same position is the Celtics, who draw about 30,000 fewer fans than the Suns, 
but have very high ticket prices and relatively low player salaries. With the 
highest salaries in the league the 76ers lose more, probably approaching $500,000 
in operating revenues. To find any of the five except the 76ers with a substantial 
operating loss (neglecting depreciation) would be surprising. Furthermorp, the 
financial position of these teams provides a rough rule of thumb for having a 
profitable NBA franchise. A team needs around 325,000 regular season fans, plus 
perhaps 50.000 more in the playoffs, to be in the black, with the exact figure 
depending on ticket prices, the costs of players, and arena rents. 

With this rule of thumb, it is likely that several NBA franchises do about 
as poorly as the 76ers. Atlanta, Baltimore, Cincinnati, San Diego (now Houston) 
and San Francisco all have drawn substantially below the 300,000 figure for 
several years, as did Detroit until last season. With an attendance roughly 
100,000 below the break-even point, the operating revenues of these teams prob- 
ably fall as much as $500,000 below the four break-even teams : however, all of 
these teams except San Francisco have player salaries below the NBA average. 
Their costs are probablv $100,000 to $200,000 below average annually. This trans- 
lates to operating losses of $300,000 to $400,000. 

The ABA situation is probably somewhat worse. Indiana and Kentucky both 
draw moi'e than 300,000 fans in the regular season. Utah draws 50,0(K) fewer fans. 
but last year made up this difference with an especially high playoff attendance. 
All three teams totalled around 375,000 in attendance for regular season plus 
playoffs. 

To translate this into profits requires converting attendance into revenues and 
estimating costs. Published salary information indicates that ABA salaries are 
about half the NBA rates, which means ABA teams average about $300,000 a year 
less in operating costs. If other costs are the same, total ABA team costs are 
about 20 to 25 percent lower. On the other side of the ledger, ABA ticket prices 
are 20 percent below NBA prices, and the ABA receives very little broadcasting 
revenue. Thus, a 300,000 regular season attendance rule for the ABA. slightly 
lower than the NBA, is about the right benchmark for breaking even. If depre- 
ciation and tax loss carryovers are ignored, the three leading ABA teams are 
probably marginally profitable, belonging in the same class as middling NBA 
franchises like Seattle and Phoenix. 

The remaining ABA franchises fall into three groups. Carolina, New York and 
Virginia all had total attendance last year between 210.000 and 240,000, includ- 
ing playoffs (only Carolina did not make the playoffs ; otherwise they would have 
been catapulted into the leading team bracket) . The Floridians, Denver and Texas 
fall in the 150,000 to 175,000 attendance range. Finally, Memphis and Pittsburgh 
draw 110.000 to 130,000. 

For teams in the first two categories, we are on firmer ground, for we have 
information on the operating experiences of these teams. Since the information 
was revealed on a confidential basis, the sources cannot be made public : however, 
Table 6 presents a rough representative income statement of a team having at- 
tendance of around 190,000. 
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Table 6. — Representative ABA team profit and loss statement 

Revenues : [Amounts in thousands] 

Gate receipts $740 

Less 6 percent to league 44 

Subtotal 696 

Miscellaneous income from soft goods sales 24 

m 

Gross income 720 

Operating expenses : 
Team and game : 

Player compensation 550 

Scouting and travel 100 

Arena rental 120 

Subtotal 770 

General and administrative : 

Officer salaries 125 

Other office staff and expense 100 

Insurance, interest, miscellaneous 40 

Subtotal 265 

Total operating expenses 1, 035 

Loss from operations 315 

Depreciation of original player costs 140 

Total loss 455 

Excluding any sums from TV or radio broadcasting (which are small), our 
representative team had gross revenue of $720,000. Direct team and game ex- 
penses amounted to $770,000, of which $550,000 was player compensation (which 
includes automobile rental, interest-free loans, housing allowances, etc.). Our 
estimate assumes two superstars at $125,000 per year plus 10 players at the 
median ABA player salary of $30,000 per year. We believe that these are high 
assumptions and probably overstate the average player compensation cost, but 
wanted to portray as bleak a picture as possible. The other items are quite 
straightforward and seem to be reasonable estimates of team expenses. As can be 
seen, we estimate that the team's loss on operations is roughly $315,000. The final 
expense item is for depreciation (amortization) of the original purchase price of 
the team's player contracts and assumes that 70 percent of the $2 million initial 
purchase price of the team is being depreciated over a 5-year period. As explained 
below, this is probably also a conservative estimate since most clubs allocate a 
larger proportion of such cost to player contracts. Thus, as shown on the bottom 
line, our representative team wound up with a loss of just over $450,000 of which 
over 30 percent can be attributed to the depreciation of player contracts. In 
addition, it should be noted that the player compensation costs of $550,000 amount 
to about three-fourths of the team's gross revenue. 

The actual financial loss of the first group of teams, then, probably is a little 
less than shown in Table 6, running $200,000 a year. For the second groups, the 
loss is around $400,000. Finally, for the Memphis and Pittsburgh teams, losses 
probably exceed $500,000. These figures all do not include depreciation allowances. 

The Committee has been told that the leagues need the legislation you are 
currently considering so they can end the present bidding war for potential super- 
star rookies which has caused financial chaos for a large number of teams in both 
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leagues. Thus, we can assume that if granted the antitrust immunity they seek, 
the teams will cut their costs of acquiring new players. In addition, you havft 
been assured that the clubs can then use the financial resources released for "the 
benefit of the vast majority of professional basketball players." From this, we 
infer that the clubs are saying that they will be in a better position to raise 
the general salary level of the other- than-superstar players. 

Unless our team financial figures are fantastically off -base, it does not appear 
that the existing financial problems facing professional basketball clubs can be 
attributed solely to the rookie superstar payments. In Table 7, we have started 
with our final loss of $455,000 of an average ABA team from the preceding table 
and made some adjustments to reflect a possible post-merger situation for the 
representative team. We assume that the superstars are replaced by players who 
get paid the median salary and that the new median is up slightly from its present 
level of $30,000 to $32,500. In addition, we assume that with an end to the bidding 
war the team can reduce its present outlays for scouting by about 25 percent. Yet, 
as can be seen from Table 7, the team will still be losing $270,000 per year. Even 
if we disregard the depreciation of $140,000, the club would still wind up $130,000 
in the red. 

Table 7. — Representative ABA team, hypothetical post-merger financial situation 

[Amounts in thousands] 

Total team loss now $455 

Less superstar player compensation 250 

Plus replacement of 2 superstars by players at new $32,500 median salary 65 

Plus $2,500 salary increase for 10 non-superstar players 25 

Less one-fourth current scouting costs 25 

Total team loss after merger 270 

These illustrative calculations suggest that the financial plight of our repre- 
sentative team stems from insufficient revenue rather than exorbitant player 
compensation costs. We estimate that 8,000 spectators per game, or 325.000 a year, 
are needed for a team to break even. Recently a periodical estimated the neces- 
sary figure to be 9,000, or 370.000 annually, and noted that only 5 of the 17 NBA 
clubs averaged more than 9,000 attendance last year ["Pro Sports: A Business 
Boom in Trouble," U.S. News and World Report (July 5, 1971)]. Obviously, re- 
ducing the club's operating costs will lower the break-even level for existing 
teams, but there are now only 1 or 2 NBA teams playing in arenas that will not 
seat 9,000 and about 4 ABA clubs in arenas with seating capacity below the 
break-even level. 

A pertinent question is whether our estimated profit situation can be expected 
to continue indefinitely without merger. Since these estimates do not include pro- 
visions for depreciation or tax-loss carryovers, they will not be affected by the 
coming of the full depreciation of the player contracts of expansion teams or 
teams that have recently changed ownership. The actual book losses of several 
teams are higher than our estimates due to these factors, so that our profitability 
estimates are long-run figures. One other factor, however, suggests that losses 
have now reached the maximum. Before examining the taxation issue, we shall 
examine this factor. 

Cost increases to eliminate competition 

One of the late Nineteenth Century practices that gave rise to antitrust legis- 
lation and regulation of the transportation industry was the "predatory price 
cut." A large firm with substantial financial resources would often force a small 
firm out of business by charging prices that were below production costs. Then, 
when the smaller firm was bankrupt, the larger firm would raise prices to a level 
even higher than those that existed before the predatory price cut took place. 

Professional basketball teams do not compete in the sale of their product, for 
no two franchises — not even the two franchises in the New York City area — 
actually operate in the same market. The only remaining arena of competition 
is in the acquisition of players. While this competition is, on the surface, between 
two teams, in reality the competition is between leagues. The ABA has admitted 
this openly, allowing one team to sign another team's draft pick if the former 
is willing to pay enough to get the player while the latter is not. 
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The initial response of the NBA to the emergence of the ABA had the same 
appearance, if not the conscious plan, of a predatory price cut, only here it 
was an action to force up the new competitor's costs. Since the NBA teams 
operate in larger cities and have a more established following, they can afford 
to pay higher salaries than their fledgling competitors. By offering to pay enor- 
mous salaries, the NBA could force the ABA to assume a payroll that precluded 
a chance for profit, or could relegate the league to minor league status. Some 
players might even be offered more than their expected contribution to team 
revenues— just as in the days of predatory price cutting some goods were sold 
at prices below cost— since his high salary would lead to higher future profits 
if it contributed to the financial demise of the competition. 

The motivation of the ABA has probably always been to force a merger. In 
essence, the ABA had to prove that it had the financial resources necessary to 
make killing it more expensive than merging with it. Thus, the ABA, too, was 
willing to pay players more than their expected contributions to revenues to the 
extent that by so' doing they could bring merger with the NBA closer. 

Apparently about a year ago the ABA proved to the NBA that merging was 
cheaper than forcing the ABA into bankruptcy. But wanting a merger is not 
the same as consummating one since Congressional approval of a merger is 
necessary to avoid antitrust action. Since the basis of a plan for antitrust im- 
munity is the financial disaster resulting from competition, the price war had to 
continue. Players were paid by both leagues according to their effect on team 
revenues plus their effect on the likelihood that a merger would be approved. 

The high salaries paid to rookies during the past year seem to bear this out. 
According to our rule of thumb, professional basketball now has seventeen super- 
stars. Since these players normally play for ten to fifteen years, the expected 
number of new superstars each year is one or two. These are the players who are 
worth salaries exceeding $100,000 annually. Obviously, many more than two 
players per year are entering basketball at salaries exceeding this amount. Since 
the evidence on prices suggests that most owners are motivated by profits, the 
only conclusion consistent with the recent history of basketball is that a sub- 
stantial part of the present high salaries for rookies is for the purpose of effect- 
ing a merger. 

The long-run profit picture for professional basketball is probably not quite as 
bleak as the current one, since the previous remarks indicate that the bidding 
war will subside somewhat even if a merger is not approved : however, player 
salaries will never return to levels comparable to the pre-ABA days as long as 
some competition exists. While the losses of the losing teams will be lower, the 
bidding war will not subside enough to put these teams in the black, let alone to 
give them profits comparable to the return on the same investment in other busi- 
ness activities. For example, even if player costs fall to zero, the weakest ABA 
franchises will continue to be unprofitable, while player salaries would have to be 
cut in half to bring the middling ABA and weakest NBA teams to the break- 
even point. This much of a fall in salaries, even in the longer run as present 
highly paid players retire, is unlikely to come about even through a merger. 
(Player compensation in professional football has fallen since the merger, but 
not by half. For example, game and team costs of the Philadelphia Eagles fell 
$100,000 between 1967 and 1968, or 3 percent. Merger arrested a 15 percent annual 
growth in game and team costs. Since the figures include rather stable game costs, 
the percentages understate the effect of competition and then merger on player 
salaries. ) A reasonable conclusion is that player salaries would stop accelerating, 
and that net operating revenues per team might increase $100,000 annually, even 
without a merger. But this does not affect the basic financial picture of either 
league. 

The aggregate picture for both leagues is also revealing. If our estimates of 
operating profits without taking account of depreciation are roughly correct, then 
the aggregate loss of all ABA teams is roughly $3.0 to $3.5 million. Neglecting 
the three superpowers, the aggregate loss of the other 14 NBA teams is unlikely 
to be more than $3.5 to $4.0 million. Finally, the total profits of the Bucks, Lakers 
and Knicks almost surely exceed $5.0 million, and may be as high as $6.0 million. 
The book figure is probably lower than this because the connections the Lakers 
and Knicks have with their playing sites likely transfers some of the team profits 
to the arena corporations. On balance, then, professional basketball has operating 
losses of about $1 million, and certainly no more than $2 million. If the bidding 
war for players is causing salaries to exceed the value of players in terms of 
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revenues by as little as .$40,000 per team, then in the long run professional basket- 
ball in the aggregate is a break-even operation. More likely, the inflation of player 
salaries to force merger is much greater than this, so that basketball is, on 
balance, a profitable business in the long run even without a merger. The fact 
that many teams will, nevertheless, suffer large operating losses with or without 
merger indicates that, more important than merger, the critical financial problem 
in basketball lies in the operating rules governing franchise rights and gate 
sharing arrangements. Equal sharing of revenues would not only end the large 
financial losses of some teams, but a more equal sharing arrangement is essential 
if the large losses are ever to be avoided. We shall return to this issue after 
examining how the tax status of professional sports affects profits. 

The taxation of sports teams 

Not all business expenses shown on operating statements involve expenditures. 
In most businesses, the largest non-cash expense is depreciation on machinery 
and equipment used in producing the product or serivce it sells. In the case of 
professional sports teams, in addition to depreciation on its tangible assets, the 
clubs can depreciate (amortize) the value of the player contracts it owns over the 
useful playing life of the player. For this purpose, most clubs use a 3 to 5 year 
write-off period. 

Sports teams are in a different position than other businesses in establishing 
the value of the assets to be written off. When a manufacturer acquires a de- 
preciable asset, its value is normally the amount the company paid for it. But 
when a basketball team signs a new player, it does not pay for the "cost of the 
asset's development or construction." For tax purposes, when a team signs a 
rookie the only value that is entered as an asset on the team's financial records 
(to be written off during the life of the contract) is the amount of bonus paid to 
the player for signing. And even for the rookies of potential superstar status, 
bonuses for signing are not very large. For example, of the 13 top ABA rookies 
signed in 1970. only S received any payment for signing. These bonuses ranged 
between $7,000 and $55,000. and averaged about $29,000 for those who received 
any bonus. Since the amounts involved are relatively small, it really doesn't 
matter much whether the team expenses them during the year when paid or 
depreciates them over a 3 or 4 year period. The importance of player contract 
depreciation occurs when a team is sold or an existing team is compensated by 
a new expansion team for the privilege of drafting players for the new team. 

The way this works can probably lie best illustrated by a simplified example 
of the purchase and sale of an existing team. Assume that Jones buys Team A 
from Smith for $2 million. For the total price, Jones acquires three things: (1) 
the franchise to operate a team in a given area ; (2) the existing player contracts 
owned by Smith: and (3) a few other assets, such as playing equipment, office 
furniture, etc. When Jones sets up his accounts for the team, he will allocate 
the $2 million total among the three groups of assets he acquired. 

According to information we have been able to obtain, a 75 percent allocation 
to the player contracts is not an unreasonable assumption (and in fact may be 
too low). For example, public statements of the Milwaukee Bucks indicate that 
they allocated about 85 percent of their initial investment to player contracts. 
The reason Jones will allocate as large a share of the total as possible to the 
contracts is that the value of player contracts may be depreciated over the 
useful life of the players on the roster, while the franchise is a perpetual, non- 
depreciable asset. Hence, the greater the amount allocated to the contracts, the 
smaller will be the club's profits (as reflected in its accounting statements) and 
the lower its tax liability. 

On the other side of the transaction, the seller Smith will receive favorable 
tax treatment because any profit on The sale of the team assets is taxable to him 
at capital gains rates rather than at rates that apply to ordinary income. There is 
a possibility that part of the gain will be taxed as ordinary income because of 
depreciation recapture rules. Recapture of depreciation occurs to the extent that 
Smith had previously depreciated the players sold to Jones. Because the average 
playing career of a player is relatively short, probably very little, if any, depreci- 
ation on the contracts sold to Jones was taken by Smith. (It should be noted 
that when Congress severely limited the availability of capital gains treatment 
on the sales and exchanges of franchises in the Tax Reform Act of 1969, the 
legislation specifically exempted professional sports team franchises from the 
more stringent new requirements. ) 
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To go back to the illustration, if the team's profit is negative after deduction 
of the player-contract depreciation, the club will pay no income tax. If Jones 
is operating- the team as a partnership or a corporation that has elected to be 
taxed as a partnership (the most frequent forms of organization in basketball), 
the current year loss is distributed among the various owners and can be used 
to offset other taxable income on their individual tax returns. 

TABLE 8.— ILLUSTRATIVE BEFORE-TAX AND AFTER-TAX FINANCIAL STATUS— CALCULATIONS 
FOR A BASKETBALL OWNER IN THE 70-PERCENT INDIVIDUAL INCOME TAX BRACKET 

Status with a Status with a 

Status if $200,003 $800,000 

Item not an owner book loss book loss 

(1) (2) (3) 

Other taxable cash income $1,000,000 $1,000,000 $1,000,000 

Plus basketball book profit (loss) i (200,000) (800,000) 



Income subject to tax 1,000,003 800. jO 200,000 

Individual income tax-' 670,980 530,980 110,980 



Other cash income 1, 000, 000 1, 000, 000 1, 000, 000 

Plus (less) C3sh from basketball operation 100,000 (503,000) 



Subtotal 1,000,000 1,100,000 500,000 

Less individual income tax "■ (670.980) (530.980) (110,980) 



Cash income after tax 329,020 569,020 389,020 



Change in after-tax cash position from nonowner status.. _ $+240,000 $+60,000 

1 Book profit or loss after deduction of $303,000 player contract depreciation. 

- Indi fidua! income tax computed using rates for married cojples filing joint returns. Calculation assumes total "other" 
taxable cash income does not include any net long-term capital gain or any otier items that are subject to preferential 
tax treatment. It is also assumed tnat the 59-perce.it maximum tax on earned income is not applicable. 

TABLE 9.— GENERAL ILLUSTRATION OF DEPRECIATION RECAPTURE ON THE SALE OF A 

DEPRECIABLE ASSET 

Item Case A Case B 

Cost of asset 

Less depieciaticn charged over period owned 

Adjusted basis at time of sale 

Sales price __ 

Le^s adjusted basis 

ils total gain on sale 



$10,000 


$10, 000 


8,000 


8,000 






2,000 


2,000 






3,000 

2, 003 


12,000 
2 000 


1,000 


10,000 



Part of gam taxed as ordinary income 1 i, 030 8, 000 

Part of gain taxed as capital gain 2,000 

i Gain from the sale of depreciable persona! property must bs reported as ordinary income unless the deprecation on 
the property is less than tne gain. In tnat case, gain to trie extent of tne depreciation is taxed as ordinary' income and 
the remainder is taxed as a capital gain. 

To illustrate this possibility, let us assume that the company depreciates its 
$1.5 million of player contracts over a 5-year period. Wince it must use straight- 
line depreciation for such intangible assets, the annual depreciation expense is 
$300,000. If income before depreciation is $100,000, the depreciation subtraction 
will result in a $200,000 net loss for the club. This less is distributed among the 
owners and is reported separately by them for individual income tax purposes. 
since the vast majority of owners are wealthy individuals, it is not unrealistic 
t" assume that they would have sufficient income from other sources to put them 
into the 70 percent marginal tax bracket. Under these circumstances, the $200,- 
OOO net loss from the basketball operation reduces the taxes for which they other- 
wise would have been liable by $1-10,000. In other words, every dollar of book 
loss on the basketball team costs the owners only 30 cents. For the original in- 
vestment in the team of $2 million, the owners realize $100,000 cash flow profits 
from the team and $140,000 in personal tax relief for a total return of $240,000. 
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or twelve percent net of taxes on the initial investment. Meanwhile, of course, 
the team reports a rather impressive hook loss. Using the same procedure, a team 
whose owners are in the highest tax bracket would have to lose more than $600,- 
000, including $200,000 in depreciation, for the owners to have a "true" loss. 
This suggests that only a few teams are now really in dire financial straits. 

A situation very similar to the one described above also occurs when the exist- 
ing teams are compensated by a newly admitted team for the privilege of play- 
ing in the league and drafting players from the existing team rosters. The amount 
received for player contracts is taxed at capital gains rates to the existing teams. 
And the amount paid by the expansion team is capitalized and depreciated over 
the life of the player contracts it receives. 

If the teams in the above example are organized as regular corporations, the 
tax treatment of the operating loss is slightly different. Instead of current-year 
operating losses being distributed among the Jones' purchaser group to offset 
other taxable income, such losses are retained on the corporation books and may 
be carried forward for a 5-year period to offset profits that otherwise would be 
subject to the corporation income tax. 

If the new owners are particularly astute in predicting when the team will 
become profitable, there is still another route they may follow. This would involve 
organizing the corporation with an election to be taxed as a partnership during 
the loss years coupled with revocation of the election when the club becomes pro- 
fitable. Under this arrangement (and perfect timing), club losses would offset 
income otherwise taxable at 70 percent, while profits would be taxed at the 
maximum corporation rate of 48 percent. Of course, income from the sale of 
capital assets is also taxed at preferential rates to corporations when a club is 
sold or a league expands. 

Another alternative for the ordinary corporate form of organization is the pos- 
sibility for indirect sale of assets and reorganization by new owners when a team 
is sold. This financial manipulation is more frequently used in baseball and foot- 
ball where corporate ownership is more common. Because it is not frequently used 
and is rather complicated, we will not attempt here to explain this procedure in 
detail. In essence, this procedure may allow the owners to depreciate again player 
contracts that previous owners had already depreciated. 

In order to provide a concrete example of how these provisions affect individual 
teams if the merger is approved, consider the provision in the merger agreement 
calling for the payment of $1,250,000 for each ABA team (except the Virginia 
Squires) to the NBA clubs over a 10-year period. Since no player contracts are 
involved in this indemnification, it probably will be treated as a sale of part of 
each NBA club's franchise and the income received will be taxed as capital gains. 
For the ABA clubs, the sum represents a purchase of a capital asset which is not 
depreciable (because a franchise is considered to have an indefinite life). Of 
course, the book assets and net worth of each ABA club (except the Squires) will 
increase by $125,000 during each of the next ten years as a result of the payments 
to the NBA. 

This seems to be a strange provision to include in a merger agreement osten- 
sibly designed to help equalize the financial resources of NBA and ABA teams. 
Only if one assumes that the annual player cost for each ABA club will be reduced 
by $125,000 more than the reduction in NBA costs due to the merger does the 
indemnification provision make any sense. Given the differences in player com- 
pensation between the leagues, this could hardly be the case. 

II. THE EQUITY INTERESTS IN BASKETBALL OPERATING RULES 

In the preceding section, we discussed the profitability of professional basket- 
ball under the assumption that the operating rules remain roughly as at present, 
except for the possibility of a league merger. But even more relevant to public 
policy decisions towards basketball — as well as the other professional team 
sports — are the other institutional arrangements that determine the welfare that 
owners, players and fans derive from the sport. 

The first equity issue concerns the effects of league arrangements on the welfare 
of fans. Considering a team to be a collection of owners and players, team profits 
depend upon the monopoly rights it holds through its franchise and through the 
arrangements the team has with the other teams in sharing jointly-produced 
revenues, both at the gate and from broadcasts. In general, fans benefit from more 
equal sharing of revenues and from more open competition among teams for the 
fans' attendance. Teams benefit from tighter monopoly playing rights at the ex- 
pense of the fans. 
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The second equity issue is between owners and players. Given the revenue po- 
tential of a team, as defined by sharing and playing right arrangements, the divi- 
sion of revenues between owners and players depends upon the strength of the 
reservation rules — i.e., the extent to Which the bargaining ability of the player is 
restrained. Since the merger is essentially a player-owner equity issue, we shall 
turn to it first. 

The player reservation system 

Competition among teams for players is limited in two ways. First, teams in 
the same league obtain exclusive rights to new players through the annual player 
draft. Second, the extent to which a player with more than one year's experience 
can bargain with other teams is limited. The workings of both restrictions on 
the competition for players vary among sports. 

Rookie drafts. — The draft system in basketball has essentially broken down. 
Each league still has a formal draft in which a specific team gains the rights to a 
player, but the rights are not exclusive since the two teams with league draft 
rights compete for the player's services. Furthermore, teams other than the 
original drafting club have signed players, with the league then providing an 
indemnity to the drafting team. Finally, in a few cases of exceptionally attrac- 
tive players, teams have reportedly pooled resources to make sure that one league 
makes the most attractive competitive offer to the player. 

The proposed drafting system for the merged entity has not been made public. 
Since there are several very different precedents, the details of the system are 
important in evaluating the effect of merger on player salaries. One extreme is 
the perpetual draft right in professional football. A football team retains the 
draft rights to a new player indefinitely. The other extreme is baseball's six- 
month draft : if a team does not sign its draftee in six months, he goes back into 
the pool for another draft. The timing of the baseball draft is such that a player 
only sacrifices half a season by refusing to sign with the team that initially 
drafted him. If he believes his original drafting team is offering too little, he 
sacrifices only half a year's salary by waiting for the next draft round. By con- 
trast, a draftee dissatisfied with an offer in football's perpetual draft right 
system must sacrifice his professional career or play in, essentially, a Canadian 
minor league if the team that drafted him makes an unacceptably low offer. 
Obviously, the bargaining strength of the drafted player is much greater in a 
baseball-like draft than in a football-like draft. 

Veteran reservation rules. — Although player contracts all have fixed terms 
(usually one year and never more than five), upon expiration of his contract 
the player is not completely free to deal with other teams. The newly proposed 
reservation system for basketball is a "limited indemnity" option. If a player 
is dissatisfied with a new contract offer, he may play one year at some percentage 
of his old pay rate. Presently, the NBA uniform player contract stipulates a 
maximum cut of 25 percent, and the ABA contract a 10 percent cut. (Only the 
ABA contract explicitly contains the option rule; however, the Rick Barry case 
established that, in effect, the NBA also had a one-year option, even though the 
wording of the contract was patterned after baseball's reserve clause. ) However, 
under the newly proposed system, the NBA has agreed to retain the player at no 
cut in salary while he is playing out his option (and it's expected that the ABA 
will follow suit on this matter). The team that signs a player who has exercised 
his option may be required to indemnify the old team up to a fixed maximum. 
Under the new proposals, the amount of the indemnity would be determined by 
an independent three-man arbitration panel with balanced player-owner interests. 

If the limited-indemnity option system is adopted, basketball will have the 
most liberal reservation system in professional sports. Moreover, it will have a 
system that baseball administrators have labeled disastrous in testimony in the 
Curt Flood case. 

The baseball system is the most rigid one in all of professional sports. A 
player cannot negotiate with any team other than the one holding his last 
signed contract unless he buys the rights to the contract himself. A player 
refusing to accept a new contract simply must retire from professional baseball. 
He must forever play for his old team, or not play at all, no matter how long 
he has been inactive or retired. In the Flood testimony, several witnesses testi- 
fied that organized baseball turned down a proposal offered by Jim Bouton at 
a negotiation with the Baseball Players Association that a man become a free 
agent at age 65. (Apparently the bonus that an unencumbered Satchell Paige 
could command annually was more than was acceptable ! ) Baseball contracts 
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may not even include clauses giving players the right to approve or reject being 
traded. Football and basketball both permit such clauses, as illustrated recently 
by the Alex Karas and Oscar Robertson cases. 

Football has an unlimited-indemnity option rule. A player dissatisfied with 
his new contract can become a free agent by playing one more year at ninety 
percent of his previous salary. If he then signs with another team, the old team 
is compensated to whatever extent the arbitrator deems just. Since the arbitrator 
is the Commissioner of football, not a balanced panel, and since football admin- 
istrators want to limit inter-team movement of players and the accompanying 
salary competition, the indemnities are very steep. This reduces the incentive 
of a team to sign a player who has played out his option, and also reduces the 
salary the new team is willing to pay him if he does sign. 

The amount of the option salary is also a factor in the extent to which player 
movements will take place. A good player will receive pay increases each year; 
therefore, playing out an option costs him the pay increase that would have 
been offered in addition to the actual pay cut dictated by the option rule. The 
football option clause, with its ten percent pay cut, actually represents a cost 
of 20 or 25 percent of what the player would have earned. Upon signing with 
a new team, a player must receive the actual loss in salary for the option year, 
the interest the salary loss would have earned, plus a second year's normal pay 
increase, just to break even. All of this totals to an increase in salary of forty to 
fifty percent over the option year pay to break even. An option rule dictating 
a larger pay cut in the option year is even more expensive and provides even a 
greater barrier to player movements. For these reasons, the no-pay-cut offer of 
the NBA owners provides less disincentive for interteam player movements than 
either the present basketball arrangements or the football option system. 

To assess the overall equity effect of the reservation system, the effects of 
both the draft rule and the veteran rule must be considered. A fairly restrictive 
draft rule does not seriously erode the long-term earnings capacity of a player 
if it is combined with a fairly liberal option rule. The one exception to this 
generalization is that long-term rookie contracts can produce serious inequities 
in the sense that two players with equal skills and fan attraction may earn 
very different salaries. The initial contract in a rigid draft system essentially 
depends upon the relative bargaining abilities of the player and the owner. 
Players who are less sure of their abilities, who are less experienced with 
financial matters, and who are less aware of the going wage level in basketball 
will do relatively poorly. By and large, these will be the players from poorer 
families and from academically weaker schools. In a system with rigid draft 
rules but liberal option rules, some talented first year players will inevitably 
sign long-term contracts at pay rates far below the going rate for players of 
their abilities. 

The relative disincentives in a reserve system that places the costs of interteam 
movements more heavily on the player but less heavily on the new team are 
difficult to estimate. Nevertheless, the existence of any indemnity at all to 
the old team is difficult to defend. The indemnity, if honestly calculated, repre- 
sents the difference between the value of the player to the old team and the 
actual salary he was paid. If this difference is significant, then the player was 
being seriously underpaid. More to the point, the old team was acting irrationally 
to let the player leave without offering him a higher salary — except insofar 
as it could expect to be compensated to the full extent it underpaid him should 
the player sign with a new team. Thus a team persistently paying players less 
than their contribution to team revenues faces no economic penalty, while teams 
willing to pay a salary closer to the value of the player must pay a fine — with 
the fine increasing the greater the extent to which the player was underpaid 
by his former team. 

The limited indemnity option system places a limit on this perverse system, 
but it still reduces the incentive to pay a player his full worth. The limit reduces 
the uncertainty to the new team over the final costs of the newly signed player, 
and places a limit on the extent to which a team can underpay a player and 
still be fully indemnified should the player change teams. But if the limit is 
of any significant financial importance, it not only provides an incentive to 
underpay, but also represents tacit admission that the reservation system is 
designed to keep player salaries significantly below the revenues the player 
generates for his team. 

Reservation and equalization. — The traditional defense of rigid reservation 
rules is that they serve to equalize the competitive strengths of teams. Because 
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teams in large, rich, "sports-minded" cities attract more fans, the value of a 
good player is higher there than in smaller, poorer, "sports-apathetic" cities. The 
higher the barrier to interteam movements of players, the less able are teams 
in the former cities to outbid teams in the latter cities for rights to players. 

The premise of the argument is partly valid. All other things being equal, a 
good player will probably draw more fans in the first type of city than the 
second. But that does not necessarily lead to the conclusion that reservation 
is desirable, effective or necessary. 

The desirability argument rests on the assumption that the probability of the 
Memphis Pros winning the world's professional basketball championship is equal 
to the probability of the New York Knicks winning it. Since twenty times as 
many people will benefit from a championship in New York City, fan equalitar- 
ianism suggests that New York should have, on balance, better teams because 
total fan satisfaction is higher if they do. What is really desired is not equal 
playing strengths, but instead balanced competition — which is to say that both 
Memphis and New York benefit if the two teams are close enough in playing 
strengths to play an exciting game. New York can win most of the time and still 
have the balanced competition requirement satisfied. 

The effectiveness argument assumes that there is no other mechanism to pre- 
vent concentration of playing talent in the largest cities. This is wrong on two 
counts. First, a good player is worth more to a poor team, all other things being 
equal. While New York will have more good players, on average, than Memphis, 
they will not have them all, for the first good player in Memphis will have a 
greater impact on team revenues than adding another star to a star-studded New 
York team. What the final balance of talent will be is difficult to determine, but 
it will never be a situation in which most teams are completely uncompetitive, 
for that costs both the bad and the good teams fan interest and revenues. 

The second error in the effectiveness argument is that bidding for players is 
not the only mechanism that can cause concentration of playing talent. A strong 
reservation system, with the wage below the revenues generated by the player, 
creates an equity interest in the player's contract that can be traded or sold. 
Contrary to the myth of professional sports, trades are not always quid pro quo 
arrangements. Sometimes a high-salaried player is traded for a less able, but 
less well-paid, player. The team receiving the high-priced player values the net 
increase in playing skills from the trade more highly than the salary increase 
it experiences. The other team obviously has the opposite valuation. Sometimes 
cash is involved in trades. A player's new team is willing to pay his salary plus 
a cash payment for the right to his services, while the old team obviously values 
the salary reduction and cash payment more highly than the player's talents. In 
both instances, the city that values the player more highly gets him, not through 
bidding up the player's salary, but through improving the financial position of 
his old club. The amazing ability of the Lakers, Knicks and Celtics to pick up 
established ball players near the end of their careers for what appears to be 
very little is manifestation of the same phenomena that the reservation system 
is ostensibly designed to prevent — the gravitation of players to teams that value 
their services most highly. 

The necessity argument relates to the monopoly franchise and the sharing of 
gate receipts, so it is more completely discussed in the context of the next sec- 
tion. Briefly, reservation is not necessary to achieve equalization of playing 
strengths because the same result can be achieved by equalizing the financial 
resources of the teams. In fact, because reservation does not prevent teams from 
selling or trading good players, financial equalization is far more effective than 
reservation if some degree of equalization is desired. Financial equalization 
serves to minimize differences in the value of players in different cities, thus re- 
ducing the incentive for either teams or players to cause inter-team player 
movements. 

The team franchise system 

As is the case in the other professional team sports, basketball teams are 
organized into leagues which grant each club a franchise to operate and provide 
its services in a designated geographic area. The franchise is a valuable economic 
asset because it not only gives the club the right to operate in an area, but grants 
it the privilege of being the sole provider of the service there. Thus, if anybody in 
the city wishes to secure the service the club is selling — i.e., to see a live basket- 
ball game — he must buy it from the franchise, or not at all. In effect, this is 
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equivalent to the American Medical Association having the right to franchise only 
one or two doctors to practice medicine in a given area. Then if you become ill, 
you must use the services of the franchised doctor in your city or you cannot 
obtain any medical services. 

In the cases of certain industries, the granting of such monopoly power may 
make economic sense. These are the so-called "natural monopolies," where com- 
petition and duplication of facilities involving very large fixed costs would be 
economically wasteful. For example, in providing telephone service to the homes 
and businesses in a particular community, it would be extremely costly to have 
several different communications networks strung about or under the streets of 
the city. 

In this country, we usually give the monopoly power to provide utility services 
to private companies but then subject the industry to government regulation to 
insure that the service is satisfactorily provided at a "reasonable" price to con- 
sumers. In other countries (and in some instances here), such utilities are owned 
and operated directly by the government. While there is far from unanimous 
-agreement as to whether private ownership with regulation is better than direct 
government provision of natural monopoly services, no one who would argue that 
such power simply should be given to private enterprise to use as it sees fit. 
There is simply no question that the public has a strong interest in having these 
services readily available at a reasonable cost to all people. 

In the area of providing professional sports contests, we have in fact turned 
such monopoly power over to private interests to handle as they wisji. There 
is a strong public interest in fans being able to purchase the services of profes- 
sional sports teams; we frequently provide publicly-supported stadiums and 
arenas for team use ; and many local businesses exist or are created to provide 
the ancillary goods and services required by spectators at various sporting 
events. 

One consequence of uncontrolled monopoly rights is monopoly pricing. In a 
competitive industry, prices tend to converge to the point where they equal the 
incremental costs of providing one more consumer with output from the industry. 
If prices are above incremental costs, some firms will expand output or enter 
the industry in response to the potential for profit. This expansion will lower 
prices until costs and price fall into rough equality. If prices are below incremen- 
tal costs, some firms will cut back on output or leave the industry to avoid losses 
on sales. In a noncompetitive market, the expansion of output to equate prices 
and incremental costs does not occur, for the monopolist can earn higher profits 
if prices are above — and output below — the competitive level. 

In basketball, the incremental cost of serving an additional spectator is almost 
solely the cost of improving team quality. According to Table 1, improving the 
record of the team 10 percent increases attendance by 47,000 persons. And accord- 
ing to the available wage data, the teams who have done relatively better in 
winning games over the past few years, winning around 60 to 70 percent of their 
games, normally pay $10,000 to $20,000 more per player than average. This trans- 
lates roughly to a cost of about $125,000 to increase by 50,000. Since other costs — 
ushers, extra publicity, maintenance — are likely to be relatively small, the incre- 
mental cost of providing a live baseball game to an additional fan is certainly 
under $3, and probably not much above $2.50. Yet average seat prices in profes- 
sional basketball exceed $4.50, and, as shown in Table 2, many arenas have no 
seats priced as low as $2.50. 

The preceding analysis indicates the following characterization of basketball 
operations. First, the handful of lucrative franchises exercise their full mo- 
nopoly powers by charging very high prices. Then, because the monopoly 
revenues in these cities are not significantly shared, the remaining borderline 
and losing franchises are also forced to charge monopoly prices to minimize 
losses. The result is a pricing structure that excludes many fans who are will- 
ing to pay the true incremental cost of letting them view a game. Yet, such 
pricing still does not prevent widespread financial losses within the sport 
because the monopoly profits are retained by a small group of rich franchises. 

The basketball system for revenues is the least equalizing in professional 
sports. In both the NBA and the ABA, 6 percent of gate receipts are divided 
equally among all teams. AH of the remaining gate receipts go to the home 
team. In addition, the NBA shares equally an important national broadcast- 
ing contract, but the ABA has no significant national broadcasting revenues and 
will not share in the NBA broadcasting revenues for two years after the merger. 

In baseball, the visiting team receives 20 percent of the gate in the Amer- 
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iean League and a fixed fee per fan attending in the National League that 
amounts to a 10 to 20 percent share of the gate. In football, the visiting team 
receives 40 percent of the gate. Furthermore, both baseball and football have 
large national broadcasting contracts that are shared equally among the teams. 
In football, especially, the equalization system is very effective ; broadcasting 
revenues from the national contract account for nearly 40 percent of team in- 
come. In baseball, the national contract is not as valuable to many teams as 
the unshared local broadcasting rights — a few teams receive more than $1.5 
million for local broadcasting, while others receive as little as $400,000. Still, the 
baseball arrangement is more equalizing than the basketball system. 

Basketball has gone to the extreme of creating monopoly franchises and 
charging monopoly prices, but without equalization of the monopoly revenues 
to make the leagues economically viable. From the point of view of the fans, 
this is the worst possible arrangement. His own ticket prices are higher than 
the costs of providing him with the service, but the extra revenues he pays are 
not used to improve the financial position of weak teams and thereby make 
competition more even. Consequently, fans in the cities with poorer teams 
are, and will continue to be, faced with the unattractive alternatives of hav- 
ing no team at all or having a highly priced poor team. Fans in large cities 
also face high prices, and they can watch good teams — but they must watch 
their good teams play a large number of games against unnecessarily weak 
opposition because the very high profits of their own teams are not shared. 

The players, of course, are now also benefiting from the monopoly franchise 
system. Competition for players, coupled with monopoly in providing games, 
has permitted the players to capture much of the monopoly revenues that 
would otherwise accrue to the teams. The high costs of players represent 
(approximately) the revenue potential of the player — but a revenue potential 
when teams are monopolies. To derive our estimates of the revenue potential 
of players presented above, we used the average ticket price of $4.50, and found 
salaries of superstars roughly in line with their worth. But this is a monopoly 
price; in a more competitive environment the value of superstars would be 
determined by a lower price of $2.50 to $3.00. 

The sports league franchising power is not unique to basketball, but the var- 
ious sales and shifts of clubs among cities that have been detailed for the Com- 
mittee make it clear that this is a subject of great importance in this particular 
sport. One of the major reasons for any franchise move is undoubtedly a mis- 
taken estimate of the viability of profitably operating a club in a particular city. 
As our analysis shows, some places are better markets for sports contests than 
are others. One cannot escape the conclusion, however, that even if the basketball 
leagues are permitted to merge, there will still be substantial shifting of fran- 
chises as those teams in "poorer sports cities" seek to better their fortuntes by 
moving elsewhere. 

III. POLICY CONCLUSIONS 

The Congress can serve the interests of the sports fans in many ways that fall 
short of public regulations (which we are not recommending). Perhaps the sim- 
plest way to accomplish this is to require that the gate rceipts from every contest 
be split in the proportion of 60 percent to the home team and 40 percent to the 
visiting team, as in professional football. Playoff revenues should also be shared 
with non-playoff teams, since the playoffs account for a very large proportion 
of total league revenues. To keep weak teams from sharing in playoff receipts is 
to maintain a permanent financial handicap of $100,000 to $500,000 between the 
best and worst teams through playoff revenues alone. A more even sharing ar- 
rangement is consistent with the goals of S. 2373 and will help to insure that the 
rich teams do not continue to get richer while the poor teams collapse. We believe 
that the addition of such a condition to S. 2373 would be in the best interests of 
the clubs and the fans and should be supported by both the NBA and the ABA 
club owners. 

The Congress should also consider dispensing with some of the monopoly rights 
in franchises, thereby allowing more than one team to operate in a given area (so 
that the high demand for games in lucrative markets could be better met) and 
permitting teams to play games in each others' home territories without prior 
consent. While fan loyalties are not likely to be spread evenly over several local 
franchises (and certainly not over outside teams), these moves would at least 
open the possibility of providing some professional basketball contests in the 
largest cities at prices below the exhorbitant monopoly rates now being charged. 
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Revenue sharing among teams and more competition among franchises are to 
an important degree mutually inconsistent. Revenue sharing works to equalize 
financial resources by transferring monopoly profits from lucrative franchises 
to poor ones, and its success depends upon the existence of a few very rich 
franchises. Competition causes the monopoly profits to be competed away through 
price cuts ; equalization occurs in the sense that each market has precisely the 
number of teams and games that result in an economically viable — but not ex- 
cessively profitable — collection of franchises. Bach city would then have the num- 
ber of franchises that it could economically support. 

A system most attractive to fans probably would have some combination of 
the following two features : some limit on the competition to which a lucrative 
franchise could be subject plus a revenue-sharing arrangement that produced 
stronger teams in less-populated areas than would otherwise be the case. The 
latter feature is justified since even the fans in the more sports-minded cities 
would benefit from stronger competition among the home teams. 

Unfortunately, we do not have the information required to set forth a detailed 
proposal for how basketball — or for that matter any other professional team 
sport — ought to be organized. Therefore, we cannot suggest to this Committee 
that the proposed merger be denied or even suggest all the specific conditions 
which might be attached to approval of the merger legislation. Our interim pro- 
posal is for temporary approval of the merger for a period of three years, with 
the proviso that the clubs be required to adopt, conditioned only by having a 
better gate sharing arrangement and a liberal option system for player move- 
ments among teams. 

During the interim three-year period, we believe that this Committee, and the 
Congress generally, should undertake a complete evaluation of the present status 
of professional sports operations in the economy with the objective of establish- 
ing a fair and consistent policy for all of these enterprises. This would require 
detailed investigation of the true financial position of sports and far more sophis- 
ticated analyses than were ours of the determinants of team financial success. 
The resulting policy implications might well be very different in the different 
sports. In highly profitable football, more franchises and lower prices would seem 
to be called for. In baseball — which is generally profitable, but less so than foot- 
ball — a weaker reservation system and more equal revenue sharing might be de- 
sirable. And in basketball, three years of experience under a merged league 
operation would provide a much better key to the public interest in that sport. 

Meanwhile, in our judgment it would be erroneous to expect a merger to im- 
prove substantially the financial position of the weak teams, particularly those 
in the ABA. The salaries in the ABA simply cannot fall sufficiently to offset the 
$125,000 annual indemnity to be paid to the NBA for the merger. With only a 
minimal interleague schedule, no national broadcasting revenues assigned to it, 
and so substantial sharing of gate receipts, ABA team revenues are not likely 
to show much of an increase. And to the extent that the playing records of ABA 
teams decline, their gate receipts might well decline after the merger. 

We do not necessarily conclude that lack of improvement in the financial posi- 
tion of ABA teams is a serious criticism of the merger, for the tax laws minimize 
the impact of these losses. Nevertheless, the future financial outlook for these 
teams is symptomatic of the more fundamental problem with the merger pro- 
posal — that it will not succeed in making professional basketball games more 
competitive nor will it be able to salvage the few disastrous franchises. For this 
reason we believe that the Congress should exact some more favorable terms from 
the leagues as a condition for approving the pending merger legislation. 



Washington, D.C., May 9, 1912. 
Hon. Sam J. Brvin, Jr., 

Subcommittee on Antitrust and Monopoly Legislation, Committee on the Judici- 
ary, U.S. Senate, Washington, D.C. 

Dear Senator Ervin : The following comments are addressed to the statement 
of Roger G. Noll and Benjamin A. Okner, dated March 9, 1972, which has been 
presented for consideration by your subcommittee. 

I am glad to note that Noll and Okner endorse merger of the two professional 
basketball leagues, albeit with certain conditions and after 50 pages of discussion. 
They attempt to justify these conditions in a series of "conclusions". Some of 
their conclusions are without foundation. Others are misleading. Still others are 
directed to matters not in issue. 
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First, the statement says that "[t]he available evidence does not support the 
view that professional basketball teams need to be protected from interteam 
competition for players, whether veterans or rookies." (at 48). It is not clear 
whether Noll-Okner propose that Congress simply approve merger without an 
antitrust exemption for the draft, or whether they propose that Congress couple 
approval of merger with the outlawing of the draft. At page 48 they say, "we see 
no reason to offer an antitrust exemption to common drafts, reserve clauses, or 
even option clauses, particularly if they provide for indemnities in any form to 
be paid to the team that loses a player." But, at page 50, they propose that 
merger be approved on condition that there be no draft ("rookies would be free 
to sign with the team of their choice . . ."). 

If Noll-Okner are suggesting that Congress reject the draft in approving mer- 
ger, their suggestion is capricious. No financial analysis is needed to demonstrate 
the chaos that would result from 28 clubs bidding for the same college superstar. 
Today, with two drafts, two professional clubs, one from each league, bid for 
the services of any given eligible college player. The result is the bidding war 
which is bleeding both professional leagues and disrupting the entire college 
basketball program. Were the draft to be outlawed, every club would be forced 
to bid against every other club. Nothing could be more destructive to organized ' 
basketball. 

If, on the other hand, Noll-Okner suggest only that Congress should approve 
merger without granting antitrust immunity for the draft, or for the "reserve 
clause", or for an "option clause", they are setting up straw men to knock down. 

Basketball does not ask Congress to grant antitrust immunity for anything 
other than the simple act of merger. The antitrust consequences, whatever they 
may be, of the draft, or of the option clause, will not be changed by enactment 
of S. 2373. 

Noll-Okner admonish Congress not to grant antitrust exemption for a "re- 
serve clause". Basketball has no reserve clause. Noll-Okner should know that. 
As far back as 1961, the courts have held that basketball does not have a reserve 
clause. Noll-Okner's reference to a "reserve clause" constitutes, in my opinion, 
an attempt to prejudice the committee. 

Noll-Okner ignore the fact that there is no disagreement between the basket- 
ball clubs and the basketball players on the draft and the option clause. Counsel 
to the NBA Players' Association testified that the players do not oppose the 
common draft or a one-year option for rookies in addition to a one-year rookie 
contract. 

Noll-Okner suggest that there be unrestricted interteam competition for the 
services of veteran players. This brings us squarely to the concept of balanced 
competition. 

Balanced competition is the essence of professional league sports. The question 
is how best to maintain it. My testimony to this subcommittee on September 21, 
1971 went directly to that question. I detailed the NBA offer to the NBA Players' 
Association. That offer recognizes the right of each player, on the expiration of 
his contract, to bargain freely with all interested clubs. The offer also recog- 
nizes the legitimate interests which his former teammates and team, as well as 
the fans, have in maintaining competition. 

Under the NBA offer, for a club to retain a player whose contract has expired, 
it would have to meet the highest offer he receives. If his former club did not meet 
that offer, and if the player signed with another club, then an independent, three- 
man arbitration panel would decide what, if any, compensation the former club 
would receive from the signing club. The arbitration panel would be prohibited 
from awarding compensation at a level so high as materially to discourage the 
movement of players from one club to another. The players would participate 
equally with the league in the selection of the arbitration panel. 

We think this offer is fair. It has been proposed in good faith. It seeks to har- 
monize the principle of free bargaining with the principle of balanced competi- 
tion. It constitutes a basis on which negotiations can honorably take place. Noll- 
Okner in their earlier testimony described the NBA compensation proposal as 
"the most liberal" in professional sports. 

In another "conclusion", Noll-Okner suggest that there is "no justification for 
the exclusive territorial rights now granted to teams." (at 48) . They state : "Mem- 
phis could hardly do worse financially if a few of the games were played in New 
York or Los Angeles." (at 49). That is absurd. To expect sports fans in New York 
or Los Angeles to be at all interested in attending games between weaker teams 
from other cities is completely unrealistic. 
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Noll-Okner suggested at page 10 of their September 23, 1971 statement that 
merger is unlikely to increase attendance in present ABA cities. But the attend- 
ance figures from this year's exhibition season refute their position : 

EXHIBITION SEASON: SEPTEMBER 21-0CT0BER 13, 1971 



League identity 


Number 
of games 


Total 
attendance 


Average 
per game 


ABA versus ABA 

ABA versus NBA 


31 

23 


90,913 
175, 221 


2,933 
7,618 



Average attendance almost tripled when an ABA club played an NBA club. 

Noll-Okner say that ownership of an arena by a team creates "a serious barrier 
to further sports competition." (at 49). This is grossly misleading. There are only 
four instances where the arena is owned by a club, directly or indirectly. It is 
disingenuous to attribute the absence of professional basketball from Washing- 
ton, D.C. to territorial restrictions, as Noll-Okner attempt to do. The lack of an 
adequate arena in Washington, D.C. brought about the demise of the original and 
great Washington Capitols, and forced the Virginia Squires to leave the District 
of Columbia. 

There are other misleading assertions. Noll-Okner aver on page 3 that "the fi- 
nancial health of professional basketball, while not vigorous, is more robust than 
we had earlier conjectured . . . ." Contrast their statement on page 21 that "re- 
gardless of the profit measure used, about half the league (ABA) is taking a 
financial beating." (at 21) . 

Indeed, Noll-Okner, in their paper, make the case for merger of professional 
basketball : 

". . . several teams in the ABA, even those making most advantageous use of 
the various tax devices at their disposal, have truly impressive losses : five teams 
are probably losing in excess of $300,000 per year using our preferred measure of 
long-run profitability, net return plus potential tax reduction. ( It should be noted 
that only one of these five teams takes a significant amount of player deprecia- 
tion . . .)." (at 38). 

". . . it does strain credulity to think that the joy of owning an ABA basket- 
ball franchise is worth a true financial loss of several hundred thousand dollars 
a year." (at 38). 

". . . the problems would appear to be the viability — or survivability — of about 
half the ABA teams." (at 39). 

Noll-Okner favor interleague play. They favor the sharing of broadcasting reve- 
nues. Merger is the prerequisite. Merger is the critical first step necessary to any 
future sharing of gate receipts. Today, neither league shares gate receipts among 
its clubs. But the leagues have agreed that, after a three-year transitional pe- 
riod, all clubs in the merged league will be able to vote on this matter. 

Three additional Noll-Okner "conclusions" remain for comments : 

1. ". . . players could not jump teams in mid-season . . ." (at 50). 
Comment: Who disagrees? Basketball contracts do not expire in mid-season. 

Players cannot "jump" teams while under valid contracts. Contract law already 
covers this situation. 

2. "Expansion fees for new teams would cover only membership in the league ; 
players would be acquired off-season in the marketplace." (at 50). 

Comment: Stocking an expansion club would become prohibitively expensive. 
The expansion club, having no players, would be at the mercy of an absolute 
sellers' market. The result would be greater, not lesser, player depreciation write- 
offs. The "cure" would be worse than the "disease". Furthermore, this "conclu- 
sion" inevitably would add to the pressures on expansion clubs to induce college 
undergraduates, an obvious source of talent in the marketplace, to turn profes- 
sional. 

3. "A prospective owner denied an expansion franchise at a reasonable price 
(certainly no higher than present fees) would have recourse to antitrust action." 
(at 50). 

Comment: Denial of an application for an expansion franchise carries no auto- 
matic immunity today from examination under the antitrust laws. Nor would 
S. 2373 insulate the handling of applications for expansion franchises from ex- 
amination under the antitrust laws. If Noll-Okner are proposing that any ap- 
plicant willing to pay a "reasonable" price must automatically be granted an ex- 
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pansion franchise, they are asking Congress to compel the league to disregard 
critically important factors. One such factor is the ability of the applicant to field 
and maintain a representative team. Another is his ability to provide suitable 
arena facilities. High quality professional league basketball depends upon the 
consideration of such factors, not upon their out-of-hand rejection. 

I am enclosing the comments of Mr. Robert R. Nathan on some of the financial 
observations made in the Noll-Okner paper. 

I respectfully request that this letter and Mr. Nathan's comments be made a 
part of the record. 

Sincerely yours, 

Thomas H. Kuchel, 
of Wyman, Bautzer, Rothman & Kuchel. 
Enclosure. 

Statement of Robebt R. Nathan, President, Robebt R. Nathan Associates, 
Inc., Befobe the Subcommittee on Antitrust and Monopoly Legislation, 
Senate Judiciary Committee, on S. 2373, the Basketball Mebger Bill, 
Septembeb 21, 1971 

My name is Robert R. Nathan and my office address is 1200 Eighteenth Street, 
N.W., Washington, D.C. I am an economist and the president of Robert R. Nathan 
Associates, Inc., a firm of consulting economists. I appear in support of S. 2373. 
We have been retained by the Merger Committees of the National Basketball 
Association and the American Basketball Association to study and to report on 
economic factors affecting professional basketball, the financial condition of the 
teams, and the economic effects of the proposed merger. 

I have been engaged in economic research and analysis and in the formulation 
of economic policies in the service of the United States Government and in private 
practice for 40 years. 

We have conducted economic studies for a variety of American corporations, 
trade unions and nonprofit organizations ; for Government agencies, including 
the Department of Justice, the Defense Department, the Department of Com- 
merce, the Department of the Interior, the Department of Agriculture, the 
Department of Labor, the Agency for International Development, the Economic 
Development Administration, the Office of Economic Opportunity, and the Bureau 
of the Budget ; for states and cities of the United States, including Connecticut, 
New Jersey, New York, Pennsylvania and Wisconsin ; and for the District of 
Columbia, the cities of Philadelphia and New York, and the Port of New York 
Authority. 

We also conducted a study of the Milwaukee market for major league baseball 
for the state of Wisconsin in 1966, and an analysis of the impact of the Green 
Bay Packers on Green Bay and Milwaukee for the Green Bay Packer Corporation 
in 1968. Last year, I testified before the United States District Court, Southern 
District of New York, for the plaintiff, in the case of Curtis C. Flood vs. Bowie K. 
Kuhn, on the question of the baseball reserve clause. 

I have appeared as an expert in many administrative proceedings before the 
Federal Power Commission, the Federal Communications Commission, the Inter- 
state Commerce Commission, the Civil Aeronautics Board, the Maritime Adminis- 
tration, the United States Court of Claims, the Indian Claims Commission, 
and the Federal Trade Commission, often involving issues of competition and 
regulation. 

intboduction 

Athletic teams and contests have played an important role in national life 
throughout history. Ruins of great stadiums and reports of ancient games attest 
to this. From the start, athletic contests were important both to those who par- 
ticipated and to spectators. There has been some tendency in recent years to cite 
the growth of spectator sports and the decline of participatory sports in the 
United States and other countries as an adverse development. This is not new, 
and it certainly is not limited to the United States. There have always been sport- 
ing events for spectators. Chariot races in ancient times, cricket in England, soc- 
cer in many European and Latin American countries, and modern rugby football 
in Australia and New Zealand are all cases in point. Furthermore, spectator 
participation and active participation in sports need not be in conflict, and may 
actually stimulate each other. 

The development of organized professional sports, structured in leagues with 
authorized or franchised teams, has added another dimension within the past 
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century. With the development of professional baseball in the 19th century, pro- 
fessional football some 50 years ago, and professional hockey and basketball 
more recently, athletic organizations took on the nature and characteristics of 
a business, with full recognition of such economic factors as marketing, design 
and quality of services, revenues and costs, continuity of inputs and outputs, 
incentives, investment, and the like. 

Professional sports enterprises as we have come to know them are more than 
voluntary assemblies of men and women for the purpose of performing athletic 
feats before the public. They are businesses, with all of the basic elements asso- 
ciated with enterprises in market economies. 

Today, the leagues and teams which operate professional basketball are, in 
fact, offering recreation and entertainment services in competition with other 
professional sports, amateur sports such as college teams, and a great many other 
forms of entertainment and recreation such as movies, television, theater, and 
musical performances. 

When we take note of the economic aspects of professional sports activities, we 
recognize the essentiality of providing an environment conducive to a substantial 
degree of financial stability in this area. If the teams are to continue in business, 
to be competitive with each other, and at the same time to be relatively stable 
geographically, there must be reasonable prospects for successful business 
operations. 

It appears that persons and groups who are attracted to sponsorship and fi- 
nancial support of professional sports organizations often look to personal satis- 
faction, the development of community pride, and other factors in addition to the 
possibility of financial rewards for their efforts. In this country, and probably in 
other countries, we know that many persons and groups have invested money and 
time in the development of professional athletic teams to represent a city or area, 
with little assurance of any financial return and considerable risk of large finan- 
cial losses. 

Some of the willingness to assume such risks may derive from the fact that our 
tax structure provides for the possibility of writing off losses incurred in one 
business against gains that have been made in others. This method of support- 
ing athletic teams at less than full cost to the individual or group owners has 
sometimes been used, especially when the early development of the professional 
sport itself or the development and the location of the team made losses likely 
or inevitable for some time. 

Whatever special circumstances may affect entrepreneurial decisions, it is 
important to recognize that the basic business and economic forces which influ- 
ence and shape decisions in the purely industrial and commercial world will also 
predominate in professional sports in the longer run. 

THE SUPPLY AND DEMAND FOR PROFESSIONAL BASKETBALL 

A great many factors enter into the development of a successful professional 
sports league, and of the teams which comprise the league. An interest on the 
part of the public must exist or be in prospect if the operation is to begin at all. 
A pool of players, largely from amateur sources such as colleges and universities, 
is essential. Persons or groups must often be willing to risk large and immediate 
financial losses against the possibility of future operating or capital gains, plus 
the value of enhanced community prestige, if such enterprises are to take root. 
These factors are different mainly in kind from the provision of other goods and 
services. 

The public must be made aware of the pleasure or satisfaction they can get out 
of watching skilled players compete against each other in the sport. Community 
pride as well as active interest must be fostered. Arenas or stadiums must be 
provided. Auxiliary services, such as parking and food and drink concessions, 
must be organized. 

Beyond these routine business questions, it is absolutely essential that the 
teams which compete against each other in a league be matched closely enough 
so that the outcome of single contests and the outcome of contests for league 
championships continue to be in doubt. People will not pay to see a consistent 
loser, either at home or away, as has been dramatically demonstrated in many 
sports. 

Balanced competition among the teams in a league is the single most impor- 
tant factor in the economic success of professional sports teams. This requires 
relatively equitable access to the pool of playing and coaching talent that is 
available to the sport, and to markets that can support the financial load of a 
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professional team. It requires also the assurance of relative stability and con- 
tinuity. Since the number of people available in the market area of some cities 
is so much smaller than for other cities, this may require some pooling of market 
areas. The principal example of this is the arrangements some professional sports 
leagues have made for pooling some or all of the proceeds from television, from 
playoff series, and from the sale of new franchises within the league. 

Funds from diverse sources can thus help to give cities with fewer people in 
the regional market area a degree of access to the larger market, and thus a 
better opportunity to compete for the available playing and coaching talent, 
despite the limited population for the immediate area. The Green Bay Packers 
of the National Football League are the classic example of a successful team in 
a small market area. 

THE NATURE OF COMPETITION 

The nature and degree of competition among leagues and teams varies over 
the life cycle of a professional sports league as circumstances change, just as is 
the case in other industries. Changes in investment needs of the sport, changes 
in alternative investment opportunities, and the development of new and unex- 
pected competitors may all affect competition over time. 

The pattern of competition needed for economic health will also vary with the 
nature of the industry. This has long been apparent in the utilities, in airlines, 
and in professional athletics. Benefits derived from greater direct competition in 
one situation are often offset by the additional costs arising out of a degree or a 
kind of competition inappropriate to the industry at a particular stage of its 
development. 

In a diverse economy in which industries are at different stages of develop- 
ment, competition must be judged by its results and not on dogmatic beliefs. The 
degree and nature of competition must be conducive to investment, to survival 
and economic health, to opportunities for actual financial success in a broad 
spectrum of ventures in the industry, and to the potential success of others which 
may just be beginning or are just coming out of the growing pains often asso- 
ciated with new products or services. 

The stability of professional sports enterprises depends not only upon balanced 
competition, but also upon the solution of the problem of proliferation of teams 
and leagues to the point where the market for any one team is so diluted that 
the very existence of teams is jeopardized. This relates to the number of teams 
which operate, to the number of leagues .which compete with each other, and 
particularly to the methods of player procurement. Professional football and 
baseball have arrived as their own solutions to these questions, including the 
merger of the two football leagues with the aid of legislation a few years ago. 

I consider it absolutely essential, on economic grounds, that some method be 
found to shape or influence competition in situations where it has become so 
intense as to lead to consistent and large economic losses to individual teams 
with no apparent prospect for a change in the situation, just as this is essential 
where degrees of monopoly prevail and persist. Losses from excessive competition 
jeopardize the existence of the team ; they may force a franchise to move to an- 
other city, or even to terminate operations completely. Similarly, monopoly can 
lead to profit windfalls and can limit access of the public to goods and services 
at reasonable prices. 

Uncertainty regarding the continuity both of teams and of leagues can be 
extremely wasteful, costly and disruptive. A few years ago I had occasion to 
study the city of Milwaukee, Wisconsin, and its surrounding trade area after the 
transfer of the Milwaukee Braves to Atlanta in 1965. I found that the direct 
and indirect effects of the operation of the Milwaukee Braves from 1953 to 1965 
in the Milwaukee metropolitan area totaled roughly $18 million per year. 

This included direct spending by Milwaukee residents and out-of-town visitors 
for tickets to baseball games, additional baseball-related transportation expenses, 
lodging for out-of-town teams and visitors, eating and drinking establishments 
associated with attendance at baseball games, additional use of the stadium and 
its parking lots, and other direct and indirect economic effects of the operation 
of the Milwaukee Braves. It is extremely unsettling for businessmen to build 
up these essential services through investment in plant and equipment and in 
trained personnel, only to see the market collapse from loss of a franchise or 
failure of a league to continue operations. It is especially shattering to the 
public, and most especially to youngsters who look to local team stars as models 
for their own actions on the field or on the court, to see a team move on to an- 
other city, as has happened all too often. 
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A RECORD OF INSTABILITY 

American consumers spend increasingly larger sums for outside recreation and 
entertainment, and still the industry is extremely vulnerable financially. The 
history of professional basketball is a record of instability, insecurity of tenure, 
and of movement of teams from city to city. It is a history that seems likely to 
be repeated unless some solution is found to the fundamental economic problems 
of the sport. 

Today's teams are located in many of the largest market areas. The public has 
shown strong support for the game. Now it is essential to seek greater financial 
stability for both players and teams as a means of encouraging balanced com- 
petition, geographic continuity, and access to professional sports by all the people 
who want such access. 

A brief look backward is sobering in this regard. The National Basketball 
League was formed in 1937. Its operations were, of course, influenced and dis- 
rupted by World War II, but it survived and in 1945 consisted of 12 teams. 
Many were in cities which now seem to have been unlikely choices in view of the 
relatively small market area served. Of the 12 cities represented in 1945, only two 
now have professional basketball teams. 

Many of the teams were semiprofessional in character, often with business 
firms as sponsors. In this, the National League teams resembled the teams of the 
Amateur Athletic Union (AAIJ), the most famous of which was the Oilers of 
Bartlesville, Oklahoma, sponsored by the Phillips Petroleum Company. 

The National League in 1945 included : Rochester, Syracuse, Oshkosh, Toledo, 
Moline, Chicago, Fort Wayne, Indianapolis, Anderson, Youngstown, Detroit, 
Sheboygan. 

The American League in 1945 consisted of : Philadelphia, Pittsburgh, Wilming- 
ton, Baltimore, Akron, New York. 

In 1946 the Basketball Association of America (BAA) began play, with Eastern 
and Western Divisions as follows : 

Eastern Division : Washington, Philadelphia, New York, Boston, Toronto, 
Providence. 

Western Division : Chicago. St. Louis, Detroit, Cleveland. Pittsburgh. 

By 1947, however, Toronto, Detroit, Cleveland, and Pittsburgh had fa^ed. 
The remaining seven -team league took in the Baltimore Bullets from the Ameri- 
can League, which had ceased to operate. 

The 1948-49 season began with the National League and the Basketball Asso- 
ciation of America in operation. Competition for talent was keen. College players 
were playing off one league and one team against the others in negotiations, and 
established professional players were moving around fairly free'y among teams 
and between leagues. The 1947-48 season of the Basketball Association of Amer- 
ica was completed, but it was a financial disaster for the league and for many of 
the teams. 

At the start of the 1948-49 season, four of the stronger National League teams 
(Minneapolis. Indianapolis, Fort Wayne, and Rochester) joined the BAA to make 
it a 12-team league. This reduced the National League to eight teams, and after 
the 1948-49 season the two operated as one league. The BAA was renamed the 
National Basketball Association (NBA), with the following teams in the 1949-50 
season : 

Eastern Division : Philadelphia, Baltimore, Washington, New York, Boston, 
Syracuse. 

Western Division : Indianapolis. Anderson, Tri-Cities, Sheboygan, Denver, 
Waterloo. 

Central Division : Minneapolis. Rochester, Fort Wayne. Chicago, St. Louis. 

At the end of the NBA's first season of operation, Denver, Sheboygan. Water- 
loo, Anderson, Chicago and St. Louis ceased to operate. This left 11 NBA teams 
for the 1950-51 season. Plav continued, but more teams drooped out. leaving only 
Syracuse, New York. Philadelphia, and Boston in the Eastern Division and 
Rochester. Minneapolis. Milwaukee, and Fort Wayne in the Western Division by 
the 1954-55 season. This small Teague was the only professional basketball league 
in operation during the late 1950's and the early 1960's. Beginning in 1960. more 
franchises were authorized. There were 14 NBA teams by 1968-69. and 17 in the 
1970-71 season. 

The later stage of NBA growth coincided with the establishment of the present 
American Basketball Association (ABA) in 1967-68. The ABA had 11 teams at 
the start and the same number in the 1970-71 season. No ABA franchises have 
been terminated, but they have moved around a great deal. Only four of the 11 



71 

teams now operating remain in the city where they started. Seven cities which 
had ABA franchises between 1967 and 1970 did not operate in the league during 
the 1971 season. (More detailed information on both NBA and ABA history is 
shown as Annex A. ) 

FINANCIAL INSTABILITY 

The key factor leading to so many changes in the number of basketball leagues 
operating and in the number and location of the teams comprising those leagues 
over the past 20 years has been financial instability. I want to describe very 
briefly to the Committee the recent financial results of professional basketball 
operations, so far as teams or franchise owners are concerned, and to identify 
the underlying causes of these results. 

Before that I should mention that the high degree of instability of the teams 
made it difficult to get full financial records in all cases. Even with the coopera- 
tion of league offices and teams in both leagues, we do not get complete financial 
statements for all teams for all recent years. In the exhibits and examples I will 
present, the number of observations on which our judgments are based will 
usually be given. We believe we have more than adequate data to substantiate 
the conclusions we have drawn. 

Where accounting practices were different, we have, with the help of a 
skilled accountant, made the information furnished to us as comparable as 
possible. 

Finally, the question of handling deferred compensation provisions of con- 
tracts is a complex one. Superstars often have deferred payment contracts. De- 
ferred compensation is handled in such diverse ways by the various teams that 
it is almost impossible to take it fully into account and to treat it similarly from 
team to team. Subject to these qualifications, I want to present to the Committee 
some of the key financial evidence which reveals professional basketball to be an 
extremely precarious business from the financial standpoint at the present time. 

The ABA 

Looking first at the American Basketball Association, which has operated for 
4 years, we have financial information from the teams covering 39 out of a possi- 
ble 44 yearly operations (11 teams for 4 years) . 

For each team, all the profit and loss statements have shown operating losses. 
In some cases these losses have been large, as shown in Annex B, table B-l. The 
frequency distribution of operating losses shows that on two occasions, teams of 
the American Basketball Association incurred operating losses in excess of $1 
million per year. In one-third of the 39 years of team operations we examined, 
operating losses were between $500,000 and $1 million. In nearly half of these 
observations operating losses fell between $250,000 and $500,000 per year. In the 
remaining six cases, losses were below $250,000 per year. 

The most remarkable thing about this situation is that the American Basket- 
ball Association with 11 franchises remains in operation after this record of dis- 
mal financial performance. The movement of the franchises described earlier can 
be better understood in the light of these recorded financial losses. 
The NBA 

NBA teams furnished us with financial records for 67 out of a possible 81 
separate years of operations since the 1964-65 season. This involved at least one 
report from all of the 17 teams now operating in the NBA. 

The NBA financial picture is somewhat better than the ABA, but hardly 
affluent Of the 67 operating years examined, 25 were profitable and 42 were not. 
The frequency distribution shows 45 percent of the annual losses under $250,000, 
33 percent between $250,000 and $500,000, and 22 percent over $500,000 per year. 
Two cases, the same as for the ABA, had annual losses over $1 million in a year. 

When we look at the source of profits for NBA teams, however, we see that 
in at least five cases profits did not arise out of operations, but out of expansion 
of the league. Without income from sale of franchises, these teams had losses. 
Since 1966 the National Basketball Association has expanded the number of 
teams from 10 to 17. This was done by sale of new franchises, the receipts of 
which went partly to the league office and partly to the existing teams. For 
example, those teams which have been operating throughout the entire recent 
expansion period and which shared, therefore, in the receipts; from all the new 
franchises authorized in the past 5 years, have had receipts of approximately 
$1^ million each from this source. 

Profits and losses, and their frequency distribution for NBA teams, are shown 
in table B-2, Annex B. 
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The occasional profitable operating years in the NBA have not prevented the 
accumulation of large losses by most of the teams. From the latest balance 
sheets available to us, representing 13 of 17 franchises presently operating, we 
found that only two teams had reported accumulated profits over their entire 
period of operation, while 11 teams had accumulated losses. 

The deficits of the 11 NBA teams showing more or less consistent losses have 
totaled $10,038,402 during the period of operation of the teams. This is made 
more significant by comparison with the $9,604,117 investment made in these 
teams (capital stock or partnership contribution). These 11 teams show a nega- 
tive net worth today of $434,285. 

One of the two teams showing consistent profits (of those teams for which 
records are available) averaged $617,000 profit per year over 4 years, and the 
other averaged $138,000 per year over 6 years. 

Gate Receipts Versus Payroll 

Professional basketball teams derive their principal operating receipts from 
the sale of tickets and from television and radio rights. There have been some 
extraordinary receipts in the National Basketball Association from the sale of 
franchises, as noted, but these cannot be considered normal receipts. The largest 
item of expense is the payroll — the salaries of the basketball players. 

We find an interesting relationship between principal receipts and principal 
expenses for many of the teams. For the American Basketball Association, in 
9 of 23 operating years for which information was available, annual player pay- 
rolls were in excess of total receipts from the sale of tickets to games and from 
radio and television rights. 

These percentages are not new or surprising information. They represent 
simply another way of indicating the large financial losses that have occurred, 
and the reasons for the losses. 

CAUSES OF THE FINANCIAL CONDITION OF PROFESSIONAL BASKETBALL 

One factor stands out among all others when we consider the fundamental 
reasons for the current financial losses and the continuing instability of pro- 
fessional basketball teams. This is the sharp increase in the salaries of a rela- 
tively few players, especially rookies and especially over the past four seasons, 
when both the National Basketball Association and the American Basketball 
Association were in operation. 

On the surface, professional basketball appeared to be an expanding and 
vigorous industry in those years. The number of teams was increasing; a num- 
ber of cities were asking for franchises; attendance was increasing: and player 
salaries were rising sharply. But the financial results, as already revealed, 
showed a different story. The marked rise in current salaries and bonuses, and 
the deferred compensation to a few rookie superstars in the past few years 
when the two leagues have been competing for talent, appears to have been a 
maior factor in orecipitating poor financial results. 

I have a number of charts and tables marked Annex C that set out salary 
increases, the uneven distribution of those salary increases between a few 
high-priced players and the many who received more modest compensation, and 
the key role rookie superstars play in this situation. In this matter, Mr. Chair- 
man, I want it to be clear that I favor opportunities for high salaries for proven 
stars. I believe the proposed legislation wiH preserve such opportunities and at 
the same time facilitate strong and sound competition. 

NBA Players 

Chart 1 of Annex C shows that the average of the sauries of three highest- 
salaried players on each NBA team in the 1967-68 season was $57,000 per year. 
This salary included the salary actually paid in that year as reported by the 
team, plus the amount of deferred compensation when such compensation was 
included in the player's contract, prorated over the years of the contract. How- 
ever, these salary figures do not include bonuses, playoff earnings, housing al- 
lowances, new ears, or other miscellaneous benefits of cash value. 

In the same 1967-68 season, the average salary of all the other players on 
the teams in the National Basketball Association for which reports were avail- 
able was $17,000 per year, or 30 percent of the top three players' average 
salaries. 

During the past four seasons the salaries of both groups of players rose 
sharply. In the 1970-71 season the salaries of the three top players on each of 
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the NBA teams averaged $92,000, compared with $57,000 in the earlier period. 
The average salary of the remaining players in the league had also risen sub- 
stantially, to $33,000 per year, about 36 percent of the level of the three highest- 
paid men. 

The absolute increases from 1967-68 to 1970-71 amounted to $35,000 in the 
case of the top three players and only to $16,000 for the other team members. 

The absolute difference between the average salaries of the "top three" and 
the "all other" categories had widened a great deal, going from $40,000 to 
$59,000. 

The ABA 

Salaries in the American Basketball Association have shown a similar trend, 
but average salaries for both the top and other players are at much lower 
levels. This is seen in the relative height of the bars in the first two charts in 
Annex C. 

In the ABA, the average salary of the top three players in each team in- 
creased from $16,000 to $42,000 from 1967-68 to 1970-71, an increase of 163 
percent. 

The average salaries of the remaining players increased from $12,000 in 
1967-68 to $20,000 in the 1970-71 season, a 67 percent increase, thus widening 
the difference, both in absolute and proportionate terms, between the two 
groups. 

Further Comparisons Relating to Rookies 

I call the Committee's attention to several other important indicators of 
player compensation which are presented in Annex C. The first is chart C-3, 
showing average starting salaries of draft choices in the National Basketball 
Association for the period 1960-71. This chart shows a marked upward trend 
since the 1966-67 season. Average starting salaries of draft choices ranged from 
around $8,000 per year in 1960-61 to $12,500 in 1966-67. With the entrance of 
the American Basketball Association, however, competition for draft choices — 
the stars and superstars of college play — increased sharply. Average salaries of 
NBA draft choices rose nearly four-fold to $46,000 per player in the 1970-71 
season compared with 1966-67. 

Now I want to focus specifically on rookie salaries in both leagues to show 
the effects of unrestrained bidding competition between leagues. Charts C-4 
and C-5 show that rookie superstars have been commanding substantially higher 
contracts, not only in relation to other rookies but to veteran players as well. 

In the NBA, rookies in the "top three" player salary category of a team (only 
one player) averaged $50,000 in 1967-68, and those in the "top three" (12 play- 
ers) in 1970-71 averaged $114,000. 

In the ABA, the comparable rookie averages nearly tripled, from $15,000 in 
1967-68 to $44,000 in 1970-71. Both of these increases were proportionately 
higher than those in charts C-l and C-2 where both veterans and rookies are 
averaged together in the "top three." 

The experience of other rookie players has been quite different. In the NBA 
in 1967-68, "all other" rookie salaries averaged about $15,000 ; whereas in 1970- 
71 they had risen to $26,500, an increase of 77 percent. In the ABA in the same 
period,' "all other" rookie salaries went from $11,000 to $17,500, an increase of 
only 59 percent. So we see that both in the NBA and in the ABA, rookie super- 
star salaries rose substantially more sharply than those of players of top vet- 
eran status, while the salaries of other rookie players in relative terms rose less 
than those of journeyman players. 

As noted above, based on salaries provided to us by the ABA office and team 
owners, the ABA rookie superstar average was $44,000 in 1970-71. This was con- 
siderably less than the $114,000 average in the NBA. 

The final exhibit in Annex C shows that the ABA teams, in the latest bidding 
war this past spring, negotiated a number of contracts that were of unprece- 
dented proportions. With the assistance of the league office and the teams, we 
identified the player contracts shown in table C-6, and have recorded the total 
compensation of the newcomers who signed for the 1971-72 season and beyond. 
Total compensation includes salary, bonuses, deferred and other compensation 
including automobile and housing allowances, jobs granted to relatives of the 
players, blocks of season tickets for home games, etc. 

In this group of ABA rookies, the collegiate superstar who negotiated the 
highest contract will receive the equivalent of $317,000 per year over his three- 
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year contract. The lowest paid will receive $46,667 per year. The overall average 
for these players is about $117,000 per year. 

These extremely high contractual obligations place a serious new financial 
drain on the clubs, and they make the negotiating posture more difficult for 
regular players of great talent, but less than superstar calibre. 

It would appear advantageous for a team to sign a player at a high price and 
not be required to pay that full price entirely out of current earnings or cur- 
rent assets. This reduces the immediate cash flow, and encourages the hope that 
something will come along to salvage the financial position of the team. 

We have found that it is not general practice and, in fact, is the exception to 
fund these future obligations. They are considered to be payable at some future 
time, but no provision is made out of current team receipts or earnings to build 
full reserves for that future compensation, even though it is earned during the 
limited contract period. 

Attendance 

I wish to comment on one further aspect of economic instability in professional 
basketball and its underlying causes. The financial condition of the existing 
franchises would not appear to result from a lack of spectator interest in the 
sport. As shown in Annex D, total attendance at the games of both leagues 
shows a remarkable series of increases. Year after year in both leagues, more 
people have been viewing live professional basketball. But" the rise in revenues 
has been out-paced by fast-rising costs. 

In the NBA, some of the increase in total attendance is the result of expansion 
in the number of teams in the league in the late 1960's. There have been no 
franchise additions in the ABA, but total attendance has been going up rapidly, 
with the 1970-71 attendance almost double that of 1967-68. In the NBA, 1970-71 
attendance was more than twice the total attendance in 1966-67, the last year 
of play before formation of the ABA. 

To put both leagues on a strictly comparable basis, average attendance figures 
per regular season game are shown in Annex D, chart D-3. Average attendance 
grew from 2,805 persons in 1967-68 to 4,925 last season. This is an increase of 
76 percent, or an annual average growth rate of 20.6 percent. 

The NBA experienced slower growth, with a 28 percent increase in per game 
attendance over the period, or an 8.6 percent average annual increase. This is 
a far better record than the NBA had from 1980-61 to 1966-67, the seven seasons 
prior to the formation of the ABA. Over that entire period, regular season at- 
tendance per game increased 20.7 percent. The average annual growth rate was 
only 3.8 percent. 

The important conclusion to be drawn from the attendance records is that we 
must look beyond spectator demand for the sport for the fundamental causes of 
recurring financial losses. We have been living in a period of extraordinary in- 
creases in demand for professional basketball, as shown by attendance figures. 
Gate receipts increased even more, since there have been some increases in 
average ticket prices. Some rise in ticket prices may continue over time but the 
teams must take into account the price elasticity that will surely affect the at- 
tendance. One must look to the fundamental structure of the industry for causes 
and for remedies when large financial losses are incurred despite a rapid growth 
in demand. 

PROSPECTS IF PROFESSIONAL BASKETBALL CONTINUES ON THE PRESENT BASIS 

If the National Basketball Association and the American Basketball Associa- 
tion continue to function in the future as they have in the past, we must expect 
a continuation and perhaps an escalation of the adverse economic and financial 
factors which have been at the root of team and league instability in recent 
years. There will be even more intense competition for the limited number of 
famous young players of superstar potential as the competitive struggle quickens. 
Current and future salary obligations will increase further. And there may even 
be a further proliferation of teams when an opportunity is seen to attract a 
particular key player. Teams will move from city to city, and in my opinion some 
franchises will fail. The economic effects can be disastrous for many owners, 
players and fans. 

I called attention earlier to the fact that all the teams in the American Basket- 
ball Association and most of the teams of the National Basketball Association 
have had operating expenses in excess of gross operating receipts during recent 
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years. Extremely large losses have been incurred by a number of teams, and 
continuation of such losses is projected on the basis of contracts a'lready entered 
into relative to prospective receipts from the sale of tickets and from concessions. 
The end result of such a situation will be most unsatisfactory. 

1. The financial supporters of a number of teams can lose heart and look for 
opportunities to move the franchises to other cities. Efforts by owners of fran- 
chises to salvage their investment will inevitably lead to losses of capital and of 
future income by those who have made investments on the economic periphery 
of the professional basketball team. Cities which have built or improved arenas, 
concession operators, parking establishments, players who have established their 
families in the city where they play, and many more will lose financially. 

2. Some mobility is desirable, but frantic searching for new locations and 
frequent movement of teams to new cities is not orderly change. It represents, 
instead, a chronic emergency for many cities and teams. This is not the kind of 
team environment calculated to build effective competition in the leagues, or a 
sound financial basis for the players, the team owners, the leagues, and many 
others. 

3. Those who have been absorbing the financial losses of the professional bas- 
ketball teams will try to pass those losses on to others through sale of the fran- 
chise. They may find additional wealthy persons or well-financed groups (either 
in existence or that could be formed) willing and able to withstand large losses 
for some years, for the prestige involved or in the hope of eventual financial gain. 
But. there are distinct limits to the number of persons who want to risk their 
fortunes on such chancy enterprises. And there are only a limited number of yet 
untried cities in the United States with the market potential, in terms of people 
and level of income, to support further professional athletic teams at cost pat- 
terns that prevail. 

MERGER CAN CONTRIBUTE TO STABILIZATION OF PROFESSIONAL BASKETBALL 

The merger of the NBA and the ABA is designed to establish a climate of 
financial and economic stability within which effective and constructive com- 
petition can prevail among the teams of the proposed enlarged National Basket- 
ball Association. The merger would give the team owners, the players, and the 
league an opportunity, subject, of course, to full anti-trust regulation, to rational- 
ize a great many factors associated with the economic health of the sport. This 
includes broadcast rights for television and radio, team-player relationships, 
expansion of franchises to new cities, and the relationship of professional bas- 
ketball to college basketball. It would help to abate the present extreme competi- 
tion between the leagues for rookie superstars, reducing the financial drain 
which has been a major cause of operating losses, and may also have limited the 
opportunity of most players to achieve optimum salary levels. 

The merger would thus provide the possibility of financial opportunity and 
stability for the owners of the teams, and would help to insure continuation of 
the league, the development and stability of each professional basketball team 
now operating, and the possibility for expansion of new teams to other cities. 

In addition to substantially limiting the drain on the financial resources of 
the clubs, features of the proposed NBA player contract would assure a strong 
and fair bargaining posture for all players. These features are set out in the 
five-point contract offer made by the NBA Players Association, as explained in 
testimony by Senator Kuchel. 

It is my firm belief that these contract features, operating in the context of a 
single league, will be of benefit to the great majority of professional basketball 
players and to the teams. They provide players the opportunity to bargain with 
teams other than the team that has held their contract, if such teams show an 
interest in the services of the player in question. 

At the same time, the proposed contract provisions would permit a team simply 
to match the offer of any competing team in order to keep a key player, or to 
receive some compensation from the acquiring club. Yet, by terms of the pro- 
posed arrangement, the compensation, in my opinion, would be rather moderate, 
and it could not be related to any consideration of fair market value as that 
term is customarily used in connection with the contracts of professional athletes. 

I have every confidence, based upon long experience in labor-management nego- 
tiations, in arbitration proceedings, and in various contractual relationships 
among individuals and firms, that except for rookie superstars, professional 
basketball players will enjoy a secure bargaining position under the new system. 
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Development of a more equitable distribution of team payrolls will be one 
of the most important features resulting from the merger of the leagues and 
from the revised contract provisions that have been put forward. So long as 
the present situation continues, stratospheric rookie contracts will make it diffi- 
cult to arrive at a rational salary structure for all players. 

SUMMARY 

Having examined the financial situation, the degree of franchise stability 
and the factors which determine profits and losses for professional basketball 
teams, it seems clear to me that a change in the structure of the industry is in 
order. It is needed to bring into being a new era of healthy and workable com- 
petition, with improved financial opportunities and security for players and 
teams, expansion of teams as demand for professional basketball requires, and 
a general aura of continuity and stability. 

If the present patterns of competition, recruitment, contract settlements, and 
financial results persist, a desperate struggle for survival seems certain. It may 
well end, in my opinion, in curtailment of the industry, reduced competition 
among teams, and disillusionment among the followers of professional basketball. 

Annex A 

Records of Franchise Shifts and Failures in the National Basketball 
Association (NBA) and the American Basketball Association (ABA) 1 

NBA AND PREDECESSOR LEAGUES 

Since 1947, 15 teams have failed completely ; there have been 10 franchise re- 
locations. The teams presently operating and the predecessor teams or locations 
(indented below) are as follows : 

Teams and years active : 

Atlanta Hawks, 1969- . 

St. Louis Hawks, 1956-68. 

Milwaukee Hawks, 1952-55. 

Tri-Cities Blackhawks, 1950-51. 
Baltimore Bullets, 1964- . 

Chicago Zephyrs, 1963. 

Chicago Packers, 1962. 
Boston Celtics, 1947- . 
Buffalo Braves, 1970- . 
Chicago Bulls, 1966- . 
Cincinnati Royals, 1958- . 

Rochester Royals, 1949-57. 
Cleveland Cavaliers, 1970- . 
Detroit Pistons, 1958- . 

Fort Wayne Pistons, 1949-57. 
Los Angeles Lakers, 1961- . 

Minneapolis Lakers, 1949-60. 
Milwaukee Bucks, 1968- . 
New York Knickerbockers, 1947- . 
Philadelphia 76'ers, 1964- . 

Syracuse Nationals, 1950-63. 
Phoenix Suns, 1968- . 
Portland Trailblazers, 1970- . 
Houston Rockets, 1971- . 

San Diego Rockets, 1967-70. 
San Francisco Warriors, 1963- . 

Philadelphia Warriors, 1947-62. 
Seattle Supersonics, 1967- . 



1 Source : Leonard Koppett, Twenty-Four Seconds to Shoot: An Informal History of the 
National Basketball Association (N.Y. : Macmillan, 1968), pp. 265-266. 
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ABA 

A total of 11 franchises have operated since the inception of the league in 
1967-68. Of this number, only four are still in operation in their original loca- 
tion. These are Denver, Indiana, Kentucky and Dallas. 

No franchises have folded completely and none have been added. However, 
Anaheim, Minnesota (twice), New Orleans, Oakland, Los Angeles, New Jersey 
and Washington, D.C., have lost ABA teams without replacement. Pittsburgh 
has seen a franchise leave but replaced 2 years later. Memphis was threatened 
with bankruptcy at the end of the 1970-71 season but was revived through the 
efforts of the league office and other ABA franchise owners. 

ABA record of franchise locations : 

Teams and years active : 
Dallas, 1967- . 
Denver, 1967- . 
Indiana, 1967- . 
Kentucky, 1967- . 
Utah, 1970- . 

Los Angeles, 1968-69. 

Anaheim, 1967. 
Carolina, 1969- . 

Houston, 1967-68. 
Floridians, 1968- . 

Minnesota Muskies, 1967. 
Memphis, 1970- . 

New Orleans, 1967-69. 
New York, 1968- . 

New Jersey, 1967. 
Virginia, 1970- . 

Washington, 1969. 

Oakland, 1967-68. 
Pittsburgh, 1969- . 

Minnesota Pipers, 1968. 

Pittsburgh, 1967. 

NBA and predecessor league (BBA) teams which are now defunct: 
Teams and years active : 
Anderson Packers, 1950. 
Baltimore Bullets, 1948-55. 
Chicago Stags, 1947-50. 
Cleveland Rebels, 1947. 
Denver Nuggets, 1950. 
Detroit Falcons, 1947. 
Indianapolis Jets, 1949. 
Indianapolis Olympians, 1950-53. 
Pittsburgh Ironmen, 1947. 
Providence Steamrollers, 1947-49. 
St. Louis Bombers, 1947-50. 
Sheboygan Redskins, 1950. 
Toronto Huskies, 1947. 
Washington Capitals, 1947-51. 
Waterloo Hawks, 1950. 
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Annex B 
Financial Information, NBA and ABA Teams 1 

(Teams are identified only by number since much of the financial information 

is confidential) 

TABLE B-1.-L0SSES OF ABA TEAMS, 1967-68 THROUGH 1970-71 
[In thousands of dollars] 



Team 


1970-71 


1969-70 


1968-69 


1967-68 


1 


1,167 


734 


473 


281 


2__ 


466 


877 


628 


303 


3 


801 


475 


372 


412 


4 


750 


447 


390 


387 


5 


735 


681 


(') 


(') 


6. 


269 


12 


127 


313 


7. 


1,117 


397 


489 


(') 


8. 


7 


76 


198 


335 


9 


526 


467 


207 


259 


10 


(') 


750 


750 


914 


11 


766 


0) 


823 


335 



i Not available. 

Possible number of reporting years 44 

Actual number reported 39 

Percent covered 89 

Years showing profits 

Tears showing losses 39 

FREQUENCY DISTRIBUTION OF OPERATING LOSSES 



Number 



Percentage 



to $249,000 

$250,000 to $499,000 
$500,000 to $749,000 
$750,000 to $999,000 
$1,000,000 and over. 

Subtotal 

Not available 

Total 



6 


15.4 


18 


46.2 


5 


12.8 


8 


20.5 


2 


5.1 


39 


100.0 


5 .... 




44 .... 





TABLE B-2.-PR0FITS AND LOSSES OF NBA TEAMS, 1964-65 THROUGH 1970-71 « 

[In thousands of dollars] 



Team 


1970-71 


1969-70 


1968-69 


1967-68 


1966-67 


1965-66 


1964-65 


1 






349 


814 


763 


514 ... 




2 


18 


44 


(387) 


206 


389 


132 


38 


3 




376 


(220) 


(275).. 








4 


| 




(43) 


231 


(84) 


(90) 


(61) 


5 


319 


454 


159 


(453) 


(725).. 






6.. 


$214) 

(430) 


294 


(281) 
(468) 


8 


38 


(27) 


(75) 


7... 


222 


(224) 


(378).. 






8 




(93) 
643 


85 


(6) 


113 


(74) 


(165) 


9_ 




(372).. 
(555) 










10 


(558) 


(130) 


(371) 


256 


(44) 


(307) 


11 


(489) 


(77) 


(376) 


(492).. 








12 


(761) 


(806) 


(927) __ 










13 


(50) 


(23) 


(525).. 










14 


(1,133).. 














15.... 


(20) . 














16 


(1,720) 














17 


1,277 


466 


(354).. 










1 Losses shown in parentheses. 















1 Sources : American Basketball Association and member teams and National Basketball 
Association and member teams. 
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Possible number of reporting years 81 

Actual number reported 67 

Percent covered 83 

Years showing profits 25 

Years showing losses 42 

Loss years as percent of total 63 

FREQUENCY DISTRIBUTION OF OPERATING PROFITS AND LOSSES 



Profits 



Amount 



Losses 



Number 


Percent 


Number 


Percent 


11 


44.0 


19 


45.2 


8 


32.0 


14 


33.3 


2 


8.0 


4 


9.5 


3 


12.0 


3 


7.2 


1 


4.0 


2 


4.8 



$0 to $249,000 

$250,000 to $499,000 
$500,000 to $749,000 
$750,000 to $999,000 
$1,000,000 and over 

Total 



25 



100.0 



42 



100.0 



Note: Number not available, 14; total number, 81. 
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Annex C 



Player Salary Analyses, NBA and ABA 
(Players are identified only by number) 
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Annex D 



Attendance at NBA and ABA Regular Season 
and Playoff Games 
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Statement of Robert R. Nathan, President, Robert R. Nathan Associates, 
Inc., Before the Subcommittee on Antitrust and Monopoly Legislation, 
Senate Judiciary Committee, on S. 2373, the Basketball Merger Bill, 
November 15, 1971 

I testified on September 21 of this year in support of S. 2373, which would ex- 
empt the merger of the National Basketball Association and the American 
Basketball Association from antitrust considersations. There is utmost urgency 
in the need to improve the economic structure and the financial basis of profes- 
sional basketball in the interest of the public, the players, and those who own and 
manage the clubs. Early and positive action on the merger legislation is a pre- 
requisite for such essential improvement. 

In my previous testimony, I said that a change in the structure of the profes- 
sional basketball industry is essential at this time to bring into being an environ- 
ment of healthy and workable competition, improved financial opportunities and 
security for players and teams, expansion of the number of teams as the demand 
for professional basketball and sports in general permits, and a general climate 
of continuity and stability in the market areas now being served as well as in new 
market areas. Prevailing adverse conditions certainly do not provide or permit 
such an environment. 

A number of observations have been made before this Committee, some direct 
and others implied, pertinent to the tax aspects of professional sports, and es- 
pecially to the current and prospective profitability of professional basketball. 
I believe that clarification of some of these views is needed if this Committee is 
to act on S. 2373 on the basis of the relevant facts and analyses. 

The statement by Dr. Noll and Dr. Okner either explicitly or implicitly in- 
cludes many views on tax questions which, in my judgment, are unrelated to 
reality or irrelevant to the issues under consideration. Such statements serve 
only to divert attention from the urgent and critical aspects of the proposed 
merger legislation. My previous testimony dealt with many of the most demand- 
ing economic and financial problems facing professional basketbali. The statis- 
tics and the factual analyses presented therein seem not to have been questioned, 
and they will not be repeated here. It is my intention today to concentrate prin- 
cipally on tax questions so that this significant issue may be understood clearly 
and definitively. Several other points will be noted briefly, however. 

the investment climate 

In our free enterprise system it is commonly accepted that reasonable oppor- 
tunities for profit are essential and fundamental ingredients of assuming risks 
and making investments. Many proponents of our system believe that present 
tax and related incentives are excessive, or that some are discriminatory. Others 
believe existing tax laws and the incentives arising from them are inadequate. It 
is not my purpose, before this Committee, to engage in a prolonged discussion of 
whether or not the differential tax rates between capital gains and ordinary in- 
come are proper, or whether the tax treatment of investments and revenues in oil 
and other extractive industries is fair, or whether interest receipts derived from 
certain types of bond issues should be subject to the Federal income tax, or wheth- 
er there are too many tax loopholes. These are issues for the Senate Finance Com- 
mittee and the House Ways and Means Committee. 

Rather, accepting the present tax laws, I would like to discuss some aspects of 
taxation which have been cited by Dr. Noll and Dr. Okner with respect to profes- 
sional basketball. 

The Federal income tax laws clearly allow an individual or a company to 
balance current, losses against current earnings in determining annual income 
tax liability. Thus, if an individual engages in two separate activities, earning 
$50,000 in one venture and losing $10,000 in another, he pays taxes on $40,000 
of income. Similarly, if a single corporation engages in many different functions, 
it pays taxes on its net income derived from all of its business operations. 
As a matter of fact, the law generally permits consolidated corporate returns 
to be filed whereby losses and gains of affiliated companies are permitted to offset 
each other in the computation of the level of taxable net income of the entire 
corporation. 

The law also permits some forms and degrees of tax averaging. In certain 
cases, individuals are permitted to average their income over a specified number 
of years. The tax laws also, in manv circumstances, allow profits or losses in 
one year to be offset by losses or profits in other years, over limited time spans. 
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Such carry-forward and carry-back provisions are generally accepted as equi- 
table and proper and not regarded as loopholes. In essence, these carry-forward 
and carry-back allowances and opportunities to file consolidated returns, as well 
as provisions for combining a person's or a corporation's total income and total 
loss to arrive at a net figure, all serve to encourage investment. If a corporation 
is making large profits in its normal activity, the management and shareholders 
may be influenced in deciding on new ventures by the fact that if losses are 
incurred in a new venture they may be offset against profits in the present 
venture. Potential investors recognize that any losses incurred in the new venture 
would, in effect, be shared by the Government. Taxes on the anticipated profits 
in the established business would be reduced if losses are incurred in the new 
venture. But to be realistic, profit-oriented companies and entrepreneurs can 
be expected to be highly inhospitable to suggestions that they insist in industries 
with pervasive losses. 

If the corporation income tax rate were 50 percent, the Government would be 
taking 50 percent of the risk and the businessman the other 50 percent, whenever 
losses could be offset against profits. In other words, if a businessman is making 
$1 million a year producing men's suits, but enters into the production of women's 
suits and shows a net loss of $500,000 in that venture, he will pay taxes only 
on the $500,000 net income of the two operations. Had he confined himself to 
men's suits he would have had a profit of $1 million before taxes, and at the 
50 percent tax rate, would have enjoyed a profit of $500,000 after taxes. Having 
incurred an operating loss of a half million dollars producing women's suits, 
the entrepreneur now has profits before taxes of only $500,000, and profits after 
taxes in this simple example of $250,000. Thus, the shrinkage in profits after 
taxes would be $250,000, or half of the operating losses from producing women's 
suits. 

Basketball is afforded the same opportunities as other businesses in this re- 
gard, even though it has special characteristics, along with other sports, in regard 
to the need to maintain balanced competition. If an individual businessman 
makes a large amount of money in one business and loses a large sum of money 
in owning and operating a basketball team, he can offset his losses from basket- 
ball against profits from whatever other business or businesses he engages in. 
If he were to profit from basketball, but lose in another venture, he similarly 
might offset his losses against his gains from basketball. This is no different for 
basketball than for any other economic venture. 

The financial data which I presented in my previous testimony demonstrate 
clearly that basketball is not and has not been a profitable venture. We have 
not found a single instance of a member team of the ABA showing a profit from 
basketball operations in the 4 years of ABA history. We do not have informa- 
tion for every team for every year, but the data we have cover about 95 percent 
of the team-years. These reports reveal losses for every year for every team. 

Many NBA teams show consistent losses. For the NBA as a whole, losses oc- 
curred in 35 out of 59, or over 60 percent, team-years based upon records for 
90 percent of the total team-years over the past 5 years. There is nothing in the 
Noll-Okner testimony that refutes this dismal financial picture, despite their 
emphasis on a few recent success stories such as that of Milwaukee, repeated 
misleading exclusions regarding depreciation charges, and their use of a "repre- 
sentative" profit and loss statement which bears no relation to reality in 1970-71. 

Individuals and corporations continue to invest in basketball principally be- 
cause they hope that somehow, like many football and baseball teams, basketball 
will become a profitable venture. But the probability is certainly not high, based 
on the records and the trends to date. In fact, the prospects for profits, without 
merger, become more and more remote. It is clearly demonstrated by the fact 
that the financial risk in owning a professional basketball team is so great that 
only the most venturesome persons would be willing today to purchase a fran- 
chise or start a new team. Of course, the extent of possible losses is reduced when 
the individual has a very high income from other sources, since the law permits 
offsetting losses against profits. One tends to read or, hear about changes in fran- 
chises of sport teams at "fabulous" amounts of money. In the ABA. we have been 
able to identify 14 transfers of a 10 percent or more interest in eight clubs. We 
have data on 10 of these transfers, nine of which were for sales of an entire club. 
The average sales price of the transfer of the entire interest in a club was about, 
$560,000. 1 will cover NBA franchise transfers later in this statement. 

On economic and sound business grounds, individuals or corporations, no mat- 
ter how high their incomes from other sources, are not inclined to invest in "sure 
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losers" or "almost sure losers." Even if an individual's marginal tax rate is 70 
percent, he will not be exercising good business judgment if he invests in a new 
venture where he is certain or almost certain to lose money on operations over 
an extended period. Of course, he would take into consideration the fact that 
he is risking only 30 percent of the actual loss. But he still must evaluate the 
risk of losing his investment. He will take greater risks if he stands to lose only 
30 or 50 percent rather than 90 or 100 percent of his investment. But it is foolish 
to risk one's money at all if profit prospects are remote, as increasingly is the 
case in professional basketball. 

I differ with Dr. Noll and Dr. Okner on the trend of profitability among 
professional basketball teams. They say the worst is over. But tables B-l and 
B-2 of my previous testimony show that actual operating losses of professional 
basketball teams were far larger in both leagues last year than 4 years ago. 
In the occasionally profitable NBA, 1968-69 and 1970-71 included a run of very 
large operating losses. 

Of course, there are ventures where the investor takes into account other 
rewards or other incentives than profits. There is glamour and prestige and 
excitement in owning a professional sports team, just as there is yacht racing, 
ski resort development, and horse racing. This factor is not quantitatively 
measurable. Over the longer run, however, few businessmen are willing to take 
huge and consistent losses for these noneconomic and often elusive satisfactions.^ 

Further, this would be a rather foolhardy and precarious basis for the eco- 
nomic success and continuity of a professional sport. I cannot believe that the 
Senate of the United States or the House of Representatives wants to pursue 
policies which tend to confine ownership of professional sports teams to those 
persons who happen to be highly successful in ventures unrelated to sports, and 
who are willing to undertake very high risk participation in professional sports 
just for personal prestige. This would be contrary to sound economic and invest- 
ment principles. I cannot believe such a pattern would be regarded as a desirable 
goal of legislative policy toward professional sports or any other sector of the 
economy. 

It is not sound economics, sound business, or sound logic to expect successful 
entrepreneurs or managers in one field to squander their profits on almost sure 
losers in another field. Investment will depend very substantially on future 
prospects for profits, in my judgment. Unless something is done to eliminate or 
abate those elements which make for persistent losses, and to improve oppor- 
tunities for profits in professional basketball, fewer and fewer rich men and 
high-profit companies will be interested in purchasing franchises. 

Fortunately, human beings tend to be optimistic in pursuing new ventures and 
searching for profits. But sooner or later, emotions and hopes are tempered by 
facts and by real experience. Even the tax offsets which are available to basket- 
ball will not long serve as an effective incentive when losses are so common and 
so large, since these offsets are also available to other industries. Over time, the 
values of franchises must reflect anticipated operating losses. Continued losses 
will destroy franchise values because such losses will terminate the operation 
of a basketball team in the same way that they will eventually close the doors 
of other businesses. 

I cannot recall a discussion of taxation which comes nearer to characterizing 
a "get-rich-quick-through-losses scheme" than the figures and illustration in the 
Noll-Okner testimony, especially table 8. One can only conclude from these 
figures and observations that the best way in the world to make a lot of money 
is to invest in losing sports teams. The more you lose the more you make — up 
to some astronomical levels of losses — according to Dr. Noll and Dr. Okner. 

In their examples, Dr. Noll and Dr. Okner take no account of the fact that the 
investors who buy basketball teams lay out cash or obligate themselves to finance 
their investment. "When one buys a venture, whether it is a factory, a department 
store, an apartment house, or a basketball team, the money used to buy the ven- 
ture is an investment, whether the investment is paid for in cash, or partly in 
cash and partly in notes or bonds or other obligations. In their table 8, Dr. Noll 
and Dr. Okner completely ignore the fact that the investors have put up money 
to buy a basketball team, and they therefore draw wrong conclusions. 

Dr. Noll and Dr. Okner have failed to take into consideration the fact that 
individuals do much better to invest their money in profitable ventures than in 
losing ventures, even with all the tax gimmicks in the world. It would have been 
proper and useful to have added a column to table 8 to show the financial status 
of an individual who invested his money in some venture other than basketball, 

85-672 0—72 7 
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a venture that would have been a profit-maker rather than a loser. It is com- 
pletely misleading to totally neglect a $2 million investment in determining what 
any financial analyst would consider the real financial profile for the three alter- 
natives shown in table 8. 

To parallel this Noll and Okner illustration, let us assume that Jones did not 
buy the basketball team from Smith for $2 million, but chose some other venture 
which yielded a 20 percent profit before taxes, or 10 percent after taxes. Further, 
let us assume he could claim, as in the basketball illustration, a $300,000 depre- 
ciation allowance per year. A totally different result would have been achieved 
in this example. Jones' total income subject to tax would have been $1 million 
from his other activities plus a net profit of $400,000 after depreciation from this 
new venture, or a total of $1,400,000. His individual income tax liability, using 
the Noll-Okner ratios, would be about $950,000. His cash income would be $1 
million from other sources, and $700,000 from the new venture (income before 
depreciation). If from the resulting total cash income of $1,700,000 we were to 
subtract the $950,000 income tax, there would be cash income of $750,000. Jones 
would have had much more cash income, not less, from the profitable alternative 
than from the loss incurred by ownership of a basketball team. The alternative 
cited above might have been a profitable sports team earning the illustrated rate 
of return, or some other business. 

These are rough figures, but they do demonstrate that one must take account 
of alternative uses of investment funds in order to demonstrate true financial 
status as a result of alternative investments. 

DEPRECIATION 

The question of depreciation with regard to professional basketball and its 
relationship to taxes also requires clarification and realistic understanding. The 
members of this Committee may have the impression from other testimony that 
professional basketball or professional sports teams hold a unique position in 
respect to depreciation. This is not the case. The principal depreciable asset ac- 
quired with a franchise is player contracts. The Internal Revenue Code provides 
for depreciation of contracts, but since they represent an intangible asset, de- 
preciation must be taken by applying the straight-line method, and not any ac- 
celerated formula. This kind of investment does not qualify for the investment 
credit. 

Dr. Noll and Dr. Okner did not, in their testimony, take account of the widely 
different circumstances under which basketball teams operate. They referred 
to the advantages of holding such enterprises as subchapter S corporations or 
partnerships but did not take into account the fact that only about half of all 
the teams are so held. Further, these advantages are also available to other 
industries. They took no account of the fact that none of the ABA teams when 
formed could depreciate player contracts, since upon formation they had no tax 
basis attributable to player contracts. There have since been some sales of player 
contracts, which are subject to depreciation by the purchasing club. But at 
no time has depreciation been a significant factor in increasing losses. 

In the NBA, many of the teams are not expansion teams, and thus have never 
had large depreciation deductions. Expansion teams, on the other hand, paid up 
to $3.7 million for players and the franchise, and a large percentage of that 
amount could be and has been depreciated under IRS regulations. Even that does 
not last forever, however, and some expansion teams may have rather small 
depreciation accounts. Some older teams have no player depreciation at all 
today. 

Finally, even those teams with substantial opportunities to depreciate player 
contracts do not have nearly the valuable advantage implied by Dr. Noll and 
Dr. Okner, as I will show later. 

First, however, I want to review the concept underlying the depreciation of 
player contracts. 

A cardinal principle in both economics and accounting relates to the justifica- 
tion of, and the need for including in the cost of production, the cost of capital 
consumed. 

The process of production tends to consume capital as well as to use labor, 
materials, components, fuels, transportation, and other goods and services. The 
value added to production would be erroneously overstated if capital consump- 
tion were not realistically treated as a cost. 
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When a manufacturing plant purchases a $1 million piece of machinery which 
has a normal life of 10 years, it is common practice to have a depreciation write- 
off of $100,000 a year as a cost of production. This is for the purpose of paying 
for that machine, which will have only a salvage value at the end of 10 years. 
Similarly, when a plant is constructed, there is provision for recouping the in- 
vestment in the building over the expected lifetime of the facility. Thus, if a 
company invests $1 million in a building which is designed to have an economic 
life of 25 years, it is appropriate to write off 4 percent or $40,000 a year as de- 
preciation, or cost of capital. 

There can be arguments about the appropriate life span for a productive facil- 
ity and of the salvage value at the end of its useful life. There are questions 
about the need for or the validity of accelerated depreciation rates. There are 
debates about the investment credit as an incentive to investors. But no one can, 
on sound economic or accounting grounds, contest the validity of depreciation 
charges on investments which have a limited life. Land is a different matter, 
and normally no depreciation is allowed for investment in land as such, just as 
no depreciation is allowed for the cost of a franchise, which is presumed to 
possess continuity and therefore is not regarded as a depreciable asset. 

With respect to professional sports teams, when franchises are sold from one 
owner to another, part of the payment is properly considered as an investment 
in the franchise and part as an investment in the contracts with players and 
staff. The more substantial part of the total price of such a transfer of owner- 
ship of a professional team is usually the value of player contracts. Tax regula- 
tions clearly recognize the capitalization of the cost of purchasing player con- 
tracts as a proper accounting procedure as well as subsequent depreciation of 
that investment. 

When a buyer of a professional team spends money for player contracts he 
has the same right as any other investor to charge off these depreciating in- 
vestments over a reasonable period of years. The exact duration of the period 
of write-off is an appropriate subject for consideration by the Internal Revenue 
Service. I would emphasize that the principle of charging off this asset over 
an appropriate period of years is sound economics and sound accounting. 

Some people are concerned by the fact that a purchaser of a basketball team 
or any other sports team can write off against current income the depreciation 
of the capitalized player contracts he acquires, and then at the end of a certain 
number of years may sell the team and possibly receive a capital gain. There 
are two observations I would like to make as an economist about this matter. 
First of all, since the duration of any contract and the playing life of any in- 
dividual athlete are limited, it is appropriate for the purchaser of a team to 
write off the capitalized value of the contract over some time period consistent 
with tax and accounting principles. Second, it is very important to note that 
over time, buyers of teams, just as buyers -of any business enterprise, will pri- 
marily be influenced in setting the price they are willing to pay by the prospec- 
tive profitability of the entity being purchased. It is absurd to believe that 
basketball teams can continue to be such severe money losers and still be a 
source of large and repetitive capital gains as a residt of owners finding buyers 
of franchises at high prices. The losses that have been recorded among ABA 
teams, if continued, will certainly mean declining prices for any transferred 
franchises. 

As already noted, the purchasers of ABA teams have been paying rather 
limited amounts for franchises. The very existence of large and recurrent operat- 
ing losses will inevitably force some owners to try to sell their franchises, and 
lead to a reduction in the prices buyers will be willing to pay for existing teams. 
Success begets success, in that profitable ventures can usually be sold at high 
prices whereas persistently losing ventures usually cannot be sold even at cut- 
rate prices to would-toe buyers. Three of the ABA franchise transfers have been 
handled by the league office, after the previous owner or owners were unable 
or unwilling to continue to operate the team. Five of the full franchise transfers, 
including those handled by the league, were for $330,000 or less. Only one ex- 
ceeded $1 million. 

Testimony by Dr. Noll and Dr. Okner gave a misleading impression of the 
magnitude of depreciable player contracts. Those seven ABA clubs which have 
experienced a change in ownership during the past 3 years, and for which we 
have financial data, have reported capitalized player contracts in the aggregate 
amount of $3,840,052. This figure represents the maximum amount that can be 
deducted by teams as player depreciation expense. Deduction of this expense 
must be spread over a period acceptable to the Internal Revenue Service. 
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These figures should he contrasted with the figures in table 6 of the Noll-Okner 
testimony. (There is an error in table 6 of the Noll-Okner testimony. The text 
calls for amortization of $1.4 million over 5 years, which equals $280,000 per year, 
and not $14, as shown in the table.) That illustration assumed, with no basis at 
all, that a "representative" ABA team has 1.4 million in capital costs for player 
contracts. If we apply that figure to the 11 teams in the league, the Noll-Okner 
testimony would lead to a total of 15.4 million in capitalized player contract 
costs — many times more than the actual figures. Obviously, such testimony is 
far removed from reality. More than that, it leads to erroneous conclusions. 

The point of this discussion is fundamental : the depreciation deductions for 
player contracts for the ABA teams that have changed hands are so low that they 
could not possibly constitute an area of tax abuse or inequity, and certainly 
are not a motive for "churning over" franchises, which I will discuss later. 
What precipitated those changes in ownership were the hard economic facts of 
life : the former owners were sustaining tremendous economic losses which they 
simply could not afford and were unwilling to endure any longer. I would like to 
complete this thought by reference to the case of an actual club, the New York 
Nets. In 4 years of professional basketball and one change in ownership, the two 
sets of owners together have incurred approximately $2,783,882 in losses. Of this 
amount, only $318,557 represents depreciation expense deductions. The remain- 
der, $2,465 325, represents actual cash losses. 

In my previous testimony (table B-l, page 33) I cited looses incurred by ABA 
teams in 39 out of 44 reporting years. Now we have additional data covering 
42 of the 44 team-years, as shown below. The removal from those operating 
losses of any sums attributable to player contract depreciation does not change 
my conclusions regarding the serious financial situation of ABA teams. 

[Dollar amounts in thousands] 



Year 

1967-68 

1968-69. 

1969-70 

1970-71 

Total 42 of 44 22,000 1,484 20,516 



Amortization of player contracts, as shown above, accounted for only 7 percent 
of total losses. Note that the Noll-Okner testimony (page 25) specified that for 
the representative team, over 30 percent of the annual loss could be attributed 
to the depreciation of player contracts. One gets a totally different image of the 
magnitude of such write-off by assembling the actual facts on depreciation : that 
it has represented 7 percent of actual losses rather than the 30 percent stated by 
Dr. Noll and Dr. Okner. Actually, the true 7 percent should be compared with the 
47 percent arrived at by correcting their depreciation from $140,000 to $280,000 
in table 6. 

The NBA, on the other hand, has had a limited number of transfers of franchises 
or interests in franchises in the past 7 years. Depreciation accounts have arisen 
principally out of NBA expansion. Depreciation claimed by expansion clubs, 
based on players acquired with franchises, totaled about $4.9 million in the last 
fiscal year. This amount has been partly offset by capital gains reported for tax 
purposes by the existing teams. Teams admitted to the league 3 years ago are 
reporting gains from sales of players to expansion teams, and also depreciating 
earlier player acquisition costs. Except for the pending merger, the NBA is un- 
likely to expand again soon in large degree. The expansion represented by the 
merger will not result in depreciable player acquisition costs, as did the earlier 
stock of expansion clubs. 

It has been contended that sales are motivated not only by the fact that the 
real out-of-pocket costs of an owner of a losing franchise can truly be recovered, 
but also by the fact that he can enjoy a financial gain merely by selling the 
franchise which, in turn, is given favorable tax treatment under existing laws. 
These contentions are rooted in theory rather than in reality. I maintain that, 
the real economic motivation behind the sale of franchises is the unwillingness of 
owners to continue to lose money in their basketball operations. If the expecta- 



Teams 


Loss 
reported 


Depreciation 
of player 
contracts 


"Cash" loss 


10 of 11 


$4,092 ... 




$4, 092 


11 of 11 
11 of 11 
10 of 11 


4,886 
6,206 
6,816 


$172 
682 
630 


4,714 
5,524 
6,186 



95 

tion of prospective buyers as to the future profitability of a franchise results 
in a franchise price higher than that originally paid by the seller, that is the 
seller's good fortune. But the accumulated deficits the seller has sustained during 
the years the team operated at a loss must be set off against this gain. Such losses 
have been considerable, as indicated in the exhibits of my previous testimony 
before this Committee. Further, the larger and more persistent the current losses, 
the lower will be the prices prospective buyers will be willing to pay. This testi- 
mony must be taken into consideration. 

Dr. Noll and Dr. Okner have given their views as to the favoritism shown 
capital gains. To effectively discuss capital gains as an instrument of tax favor- 
itism for the future, we must include the recently changed tax rules Congress 
has enacted in this area of tax policy. We no longer have the extreme variation 
in tax rates of 25 percent for capital gains and 70 percent for ordinary income. 
When the Tax Reform Act of 1969 is fully implemented, long-term capital gains 
of an individual will continue to be added into ordinary income at 50 percent of 
the gain, but it will then be taxed, with minor exceptions, at the ordinary income 
tax rate of the individual. However, the tax rate on capital gains will in any case 
not exceed 35 percent. In addition, the individual will be subjected to a minimum 
tax of 10 percent of his tax preference items, which include capital gains. Thus, a 
taxpayer in the 70 percent bracket could expect to pay an effective tax of 45 per- 
cent (50 percent of 70 percent=35 percent plus 10 percent) on his capital gains. 
In the meantime, the individual's tax savings from operating losses could be lim- 
ited to 50 percent or less. I will only note in passing that a capital loss receives un- 
favorable treatment when compared with the treatment afforded ordinary loss 
items. This discussion pertains to Federal income taxes only. I will not take this 
Committee's time to discuss state income tax provisions which would substan- 
tially raise the total tax burden. 

Another significant aspect of capital gains is the frequency and the amount of 
such gains which have been realized. In the NBA since 1965, with 15 teams 
reporting, 10 have reported no sales of interest of 10 percent or more. Of the 
remaining 5 teams, one reported that one individual sold an interest in a team 
within 90 days of purchase for the same price he paid. Another team reported 
the sale of 10 percent of its stock at a gain of $147,938. A third team reported 
the sale of stock at approved public offerings which resulted in a capital gain 
of approximately $184,000 to each of two original owners. A fourth team changed 
ownership in 1964, and since then one of the group bought out his two coven- 
turers. who realized a gain on the sale of their interests of approximately 
$400,000 each. 

The former owners of a fifth team reported the realization of a "substantial 
capital gain" on the sale of their club to the present owners. I attach a copy of 
an article from the November 8 issue of Sports Illustrated which deals with this 
sale. 

In just one case among 15 franchises did the sale of a substantial interest 
produce a capital gain in excess of $1 million. The same Sports Illustrated article 
recounts the difficulties which led to the sale of this franchise. If that article 
accurately sets forth the circumstances surrounding the sale of that club, it can 
hardly be a case of franchise churning motivated by tax considerations. 

Taking all the experiences on which I have information, I conclude that, even 
in the comparatively successful NBA, capital gains have been modest considering 
the risks and have been limited to a few teams. 

On the other hand the ABA has had more frequent transfers, but no significant 
capital gains. Even where the proceeds were substantial, the sellers were, at best, 
recouping their cash losses. Franchises werre virtually forfeited in at least three 
cases. Capital gains from the sale of franchises are seldom a pot of gold at the 
end of the rainbow, especially after a flood of operating losses. 

OTHER MATTERS 

I want to comment briefly on a limited number of other important and perti- 
nent questions posed by the testimony of Dr. Noll and Dr. Okner. Perhaps the 
most distorted and gratuitous observation is their totally unwarranted con- 
spiracy theory regarding the recent and current bidding war for rookies. Accord- 
ing to Dr. Noll and Dr. Okner, NBA clubs initiated the salary competition either 
to force up ABA costs or to "relegate the league to minor league status," and the 
ABA responded by bidding up superstar prices "to prove that it had the financial 
resources necessary to make killing it more expensive than merging with it." 
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By that analysis, if the leagues had to forget about the merger, bidding for 
superstars would fall off. With expenses down, losses should decline or profits 
increase. This is directly contradictory to the observations of Mr. Fleischer, who 
fears that it is the merger that will limit bidding for players. What Dr. Noll and 
Dr. Okner overlooked in evolving their conspiracy theory is that each team within 
each league has its own reasons for bidding on superstars, to enhance its own 
chances for success and profitability. 

The real world is often quite different from theoretical conjecture which seeks 
to find rational explanations for behavior when, in fact, practical considerations 
necessitate certain actions no matter what the conceptual framework might be. 
Although in the world of competition, predatory price cutting or preclusive buy- 
ing of scarce supplies does take place from time to time, the trend of rookie 
superstar salaries shown in my initial testimony leads me to conclude that these 
salaries reflected desperate bidding for talent which might turn losses into profits 
rather than a do-or-die type of economic-suicide-or-merger policy. 

Dr. Noll and Dr. Okner also discussed the value of superstars. I was left with 
the clear impression that one should judge the value of a superstar to the team 
on the basis of gross revenues. This analysis is deficient on two grounds. First of 
all, if a superstar produces a given amount of gross revenues, it is obvious that a 
team starting from a loss position cannot give him a salary equal to the total 
increment in gross revenues attributable to him without continuing to lose money. 
Also, there are costs other than pure payroll. There are fringe benefits directly 
associated with payroll, as well as other variable costs which clearly indicate 
that an increased dollar of gross revenue does not automatically become an in- 
creased dollar in net revenues. It is not economically sound to judge the proper 
salary of a superstar to be the total increment in gross receipts that may be at- 
tributed to his performance. 

Even if there were no overhead expenses, it would be unsound economics 
to determine everyone's salary on the basis of the gross increment in revenues 
that might be traced to his efforts. There are fully distributed costs as well as 
incremental costs. In an economic sector where losses are prevalent, it would 
be impossible to reach a state of profitability if every increment in gross revenues 
was disbursed to the player to whom that increment in gross revenues was as- 
signable. One of the best ways for business ventures to assure bankruptcy is to 
pursue the principle of incremental costs for all costing items. Sooner or later, 
under such a policy the allocation and recovery of overhead and fixed costs 
becomes impossible. Even if the basketball teams were making money it would 
be unsound to assign all incremental revenues to those players to whom the added 
revenues could be attributed. Such an assignment runs counter to such prin- 
ciples of collective bargaining as minimum income for all players, fairness among 
players, pay for the secondstringers, and the need for owners and managers to 
participate in incremental revenues and incremental margins of any one factor 
of production. 

Dr. Noll and Dr. Okner indicated at another point that the financial difficulties 
of professional basketball teams arise not out of excess expenses such as super- 
star salaries, but out of insufficient revenues. This simplistic conclusion is based 
upon a most questionable assumption. Dr. Noll and Dr. Okner noted that most 
teams play in arenas that will seat 9,000 people or more, and that if average 
attendance at professional basketball games were to be around 9,000 persons 
at going ticket prices (or larger numbers at lower prices), the financial picture 
of the professional clubs would be far different, and in fact might become profita- 
ble. Their testimony neglects to deal with such data as optimum attendance per 
game, with the obvious conclusion that regular sell-out conditions are not feasi- 
ble for all teams : information on price elasticity ; recognition that not all teams 
can be league-leaders ; or recognition that the teams cannot influence or control 
competition from other spectator or recreational activities. Also, ticket pricing 
must take into account competition between basketball and other sports as well 
as plays, movies and other recreational attractions. Enlarging revenues by ex- 
panding attendance has certainly been pursued in their own self-interest by the 
owners who are profit-motivated and who repeatedly complain about their large 
and recurring losses. 
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Dr. Noll and Dr. Okner also infer with respect to attendance that a merger 
which results in interleague competition will not necessarily mean higher attend- 
ance in ABA cities, at least if the quality of play in the ABA is significantly below 
the NBA. My comment on this point, aside from mentioning the rapid growth 
of average ABA attendance over the 1967-71 period (as shown in my previous 
testimony), is that recent attendance data would lead to a conclusion opposite 
to that of Dr. Noll and Dr. Okner. During the period from September 21 through 
October 13 of this year, 99 exhibition games were played. Attendance at 23 inter- 
league games averaged 7,600, while the average for the 76 intraleague games was 
only 4,100 in the NBA and 2,900 in the ABA. Part of this difference can certainly 
be attributed to the novelty value of fans being able to see the teams and super- 
stars from the different leagues. There is no basis for concluding that the ABA 
teams over time will be lesser attractions than the NBA teams. 

Each pro basketball team operates in a market area with certain competing 
activities from other sports and other entertainment events. The experience of 
San Diego with professional football, baseball, ice hockey, and basketball is the 
most recent example, as recently noted in the article in Sports Illustrated to 
which I have already referred. It is useless to say that exclusive franchises 
for basketball in large market areas give it assured access to a pool of fans. 
In fact, basketball must compete with everything else in the market area. It is 
irresponsible to suggest that New York could support four pro basketball teams 
better than some smaller cities support one, without a detailed analysis of the 
competition from other events, the pattern of recreational expenditures, the in- 
terest in sports and in basketball. 

Finally, I want to add, apart from the differences of data or judgment cited, 
that I found the questions raised by Dr. Noll and Dr. Okner to be a curious 
mixture of support and objection to the proposed merger. Despite the appearance 
of being against the merger, they indicated general support at the opening of 
their testimony, as follows : 

"While merger is a necessary condition to serving the interests of sports 
fans, it will not guarantee that these interests are served. . . . Owners, players, 
and fans have a mutuality of interest in a common playing schedule, a single 
championship playoff, and the assurance that as many teams survive as is con- 
sistent with relatively well-balanced competition and with the economic need for 
professional basketball games. Our conclusion, which arises from the facts and 
analysis to follow, is that a merger is in the public interest, but only if certain 
restrictions are placed upon the operating rules of the merged entity to guarantee 
that the public interest is served. 

In closing their testimony, they stated : 

"Therefore, we cannot suggest to this Committee that the proposed merger be 
denied or even suggest all the specific conditions which might be attached to 
approval of the merger legislation. Our interim proposal is for temporary ap- 
proval of the merger for a period of three years, with the proviso that the clubs 
be required to adopt a better gate sharing arrangement and a liberal option sys- 
tem for player movement among teams." 

Obviously, their concern is not addressed to whether or not the merger is need- 
ed to establish a competitive climate that is compatible with the long-run stabi- 
lity of professional basketball, which would be in the public interest. 

It is rather addressed to the conditions of competition, the specific bargaining 
position between teams and players that will make the merged league operate 
most effectively, and to other details that are appropriately the subject of nego- 
tiation, not legislation. 



98 



[From Sports Illustrated, Nov. 8, 1971] 

A Playground 
Divided 

. . . cannot stand, or so it may seem in San 
Diego, which in a determined effort to become 
big-league snapped up professional football, 
basketball, baseball and hockey franchises. It 
now has difficulty supporting all of them as its 
residents enjoy a rich sports life of their own 

by RICHARD W. JOHNSTON 





Playground 
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In Xanadu did Kubla Khan 

A stately pleasure dome decree; 

— Samuel Taylor Coleridge 

It is not clear whether the Great 
Khan's motives were selfish or 
altruistic, but there isn't any 
question about the intentions of the 
builder of the stately pleasure dome 
that stands at Second Avenue and C 
Street in San Diego, Calif. Banker C. 
ArnhoK Smith built the $14 million 
Westgate Plaza Hotel for three reasons: 
first, he wanted to do something for San 
Diego; second, he wanted to give his 
wife Helen a chance to demonstrate her 
extraordinary decorating talents; and, 
third, he wanted to be known as the 
man responsible for the most beautiful 
hotel in the world. The first reason may 
have been the most compelling. Ask any- 
body about Amie Smith and the an- 
swer will be: "Arnholt Smith will do 
anything to boost San Diego." 

The wonders he has wrought have been 
chronicled before (SI, Aug. 3, 1970), but 
the most wondrous thing about Arnie 
is that the wonders never cease. What 
other man in this century has given his 
city a hotel with thousands of dollars 
worth of hand-cut Baccarat crystal chan- 
deliers in the lobby and, at the same time, 
a baseball team that finished 28*/i games 
out of first place in the Western Division 
of the National League? (The hotel real- 
ly is beautiful, so beautiful that Buzzie 
Bavasi. theformer Dodger executive who 
is president and part owner of the Padres, 



won't let visiting baseball teams stay in 
it, even though their occupancy would 
put money in his partner's pocket. "Can 
you imagine those guys lounging around 
in the Italian chairs and sprinkling ci- 
gar ashes on Helen Smith's Kirman 
rugs?" Bavasi says.) One has to believe 
that both the hotel and the Padres are 
gifts to the city and that Arnholt Smith 
will not be upset if he never gets any- 
thing beyond a tax write-off from either 
of them. Nor is this attitude exceptional. 
Smith is only one, though perhaps the 
No. I, of several avuncular San Diego 
sportsmen who set out in the '60s to do 
something for their city, something to 
"make it really big time" and to "put 
it on the map." 

On the map? What had happened? Had 
all of San Diego's stars made a mystery' 
of their nativity? Didn't anybody know 
that Teddy Ballgame, the greatest hitter 
who ever lived, or Maureen Connolly, 
the best of all women tennis players, 
were from San Diego? Or Don Larsen, 
the perfect-game pitcher? Did people 
think Florence Chadwick, the Channel 
swimmer, was from Los Angeles or 
someplace? How about Brick Muller, 
that fellow who went to San Diego High 
and then, playing on a University of Cal- 
ifornia wonder team, threw a 63-yard 
forward pass? And all the others — Cot- 
ton Warburton, Bud Held, Billy Mills, 
Bob Gutowski, Lowell North, Archie 
Moore, not to mention Billy Casper, 
Gene Littler and Mickey Wright. Why, 



To start talk about San Diego, Arnholt Smith built the dazzlingly deluxe Westgate Plaza. 





Bob Breifbard. who began as a home-town 

San Diego was even on the badminton 
map — Dr. Dave Freeman had won the 
U.S. championship seven times. Not 
enough for the big map? 

Bob Breitbard, who starred in football 
at Hoover High and San Diego State, 
was not as rich as Arnie Smith but he 
had some money from the family busi- 
ness (laundry) and in 1946 he and his 
brother established the Breitbard Ath- 
letic Foundation as a way of encouraging 
and rewarding San Diego athletes. In 
I960, convinced that San Diego had 
somehow contrived to remain as un- 
known as Tierra del Fuego, Breitbard 
persuaded the city to co-sponsor a Hall 
of Champions. Still not enough. In 1963 
Breitbard moved into the entrepreneurial 
end of spoit, applying for a franchise in 
the Western Hockey League. The league 
said O.K., but only if he could supply a 
rink. Breitbard valiantly, some say pig- 
headedly, set out to build a sports arena 
asafeatofventurecapitaIism.lt opened 
Nov. 17, 1966, with the newly fledged 
Gulls chilling the Seattle Totems 4-1 be- 
fore 1 1,692 newly minted fans. The fol- 
lowing year Bob Breitbard, all good guy, 
the man in the white hat, surpassed him- 
self: he snatched up a National Bas- 
ketball Association franchise, and the 
expansion Rockets were organized in 
time to play the 1967-68 season in the 
arena. Marvelous! Instant fame — the 
Rockets had the "Big E," Elvin Hayes, 
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champion, soon became home- town chump. 

Lew Alcindor's only successful rival. 
Long before Breitbard brought the 
Gulls and Rockets to San Diego, Jack 
Murphy, the sports editor of the San 
Diego Union, had been suffering from a 
dichotomic itch: he wanted to cover ma- 
jor league sports but did not want to 
leave San Diego. Murphy began solv- 
ing his problem in 1961 when he per- 
suaded Barron Hilton to transfer his pro- 
fessional football team, the AFL Charg- 
ers, from the empty steppes of the Los 
Angeles Coliseum to cozy Balboa Sta- 
dium. Given this triumph, Murphy 



Peter Graham came on as a savior. 
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began to agitate for his real objective: a 
new multipurpose stadium. He is gen- 
erally credited with igniting community 
enthusiasm for the project. A stadium 
seating more than 50,000 people for ei- 
ther baseball or football, and with a park- 
ing lot so vast that it can be converted 
into a Grand Prix sports-car racing track, 
opened for business in June of 1967. 

The location of the stadium cannot 
be faulted. It is five miles up the sun- 
blasted expanse of Mission Valley, once 
famed only as the course of the San 
Diego River, the home of jackrabbits 
and the Spanish mission that provided 
its name. The valley is now paved with 
the concrete of freeways, which make it 
reachable in 30 minutes from almost any 
point within the city limits. 

One of the people Jack Murphy ig- 
nited when he lit upon his project was 
Albert Harutunian, the president of the 
San Diego Fertilizer Co. Harutunian's 
response gives body to that old Russian 
proverb, " T ight an Armenian and you'll 
get a firestorm!" The Harutunian fire- 
storm broke over the city in the spring 
of 1965 when he was named to a Sta- 
dium Authority Board of Governors, a 
group created to help secure a $27.75 mil- 
lion bond issue. Harutunian promptly 
produced a booklet, which he sent to 
187,000 people, listing all the ways in 
which a multipurpose stadium would 
benefit San Diego. The bonds received 
12% of the total vote. 

As we have seen, none of San Di- 
ego's Dutch uncles were Dutch. Now 
add to the ethnic mix — WASP, Jewish, 
Irish and Armenian — one Italian. That 
would be John Alessio, the shoeshine 
boy who was sponsored by Arnholt 
Smith and in due time came to operate 
the Caliente Race Course and function 
as a partner in Smith's Westgate-Cal- 
ifomia Corporation. There were people 
in San Diego who thought Alessio was 
not acting in the city's interest when he 
tried to take charge of the Del Mar race- 
track, 30 miles north of city center, on 
the basis of a second-best bid. But this 
was compensated, and more, by another 
act of John Alessio's. He saved the Del 
Coronado hotel, a most magnificent Vic- 
torian lumber pile that today gleams 
anew. Alessio bought the hotel, pulled 
the white clapboard off one sagging side 
of it, installed a mighty steel beam and 
had the place boarded up again. The re- 




Frank Curran, the mayor, won acquittal. 

stored Del looked just the same but was 
years younger, beneficiary of the first 
spinal transplant. 

Why all this emphasis on hotels — 
building them, saving them, and so on? 
Do hotels have some special mystique? 
Well, yes and no. The Triple A tour 
book lists 47 acceptable hotels in the 
San Diego area, but there are just two 
that can be considered grand luxe, the 
Westgate Plaza and the Del Coronado. 
And that's not bad. New York has 
only one, the Plaza. San Francisco 
has one, the Fairmont. Madrid has 
one, the Ritz. In San Diego's thrust 
for a big-league image, two superhotels 
can count almost as much as, say, 
one basketball franchise. 

The sports enthusiasts, promoters and 
developers were not, of course, the only 
people who did nice things for San Di- 
ego during the '60s, but they were among 
those who worked hardest at it. What 
turned everybody on? Why was the Great 
Leap Forward delayed until the magic 
year 1960? 

Success, that's what and why. 

And what finally precipitated the leap? 

Failure. 

Once again, as it has been doing for 

continued 
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more than 400 years, San Diego won it 
by blowing it. In the decade and a half 
after World War II, San Diego grew com- 
fortably into a city of 500,000 people, 
much of its wqrk force employed by its 
one major private industry (aero — Con- 
vair, Rohr, Ryan) or by the U.S. Navy. 
Few people cared that some out-of-town 
sportswriters called the city "bush." It 
was satisfied with a minor league base- 
ball franchise, no pro football, and 
college football in old (1915) Balboa 
Stadium. 

What brought a change in thinking 
was the virtual — though temporary — 
collapse of the aerospace industry. Un- 
employment moved up to 8.8% and sud- 
denly, where all had been bland self- 
satisfaction, there was alarm. The alarm 
turned to outrage when Time headlined 
a story about the city's troubles "Bust 
Town?" Bush might bother only a few 
people, but bust! Amid the splutters and 
spleen, a group of San Diego business- 
men took a long look at their city and 
decided the useful alternative to anger 
was action. Under the banner of San Di- 
egans, Inc. they set out to supply the 
bread — renovation of the downtown 
area — while the sports-minded contin- 
gent brought on the circuses. 

Neither the criticism of San Diego nor 
the city's considered response surprised 
Neil Morgan, a discerning and sardonic 
Carolinian who writes a daily column 
for the Evening Tribune. "San Diego is 
still able to make decisions rather than 
react to pressure," Morgan says. "The 
reason is the accumulated failures of the 
Establishment for a century. In 1887 the 
terminus of the first transcontinental rail- 
road was to be placed here, but it was 
shifted to San Bernardino. We had a nat- 
ural harbor and assumed we would be 
the major port in California, but in 191 1 
Los Angeles built an artificial harbor 
and most of the.shipping was rescheduled 
there. Then in the '20s the western an- 
chor of the southern transcontinental 
highway was supposed to be located 
here, but Los Angeles got that, too. 
Naturally, with all those failures — ship- 
ping, railroads, highways — San Diego 
couldn't attract much industry. For years 
this kept the city free of pollution and 
overcrowding. Now we have industry 
and tourism, but all the things people 
did wrong in the past have helped make 
this a golden place." 



Even in the desert days before irri- 
gation made it bloom like a garden, San 
Diego was fairly special. On the north 
were the sculptured bluffs now called 
La Jolla; the great, pendulous nose of 
Point Loma curved south until it al- 
most closed the mouth of the matchless 
harbor. This was guarded on the west 
by an island with a silver beach, Cor- 
onado. To the east was the infant city, 
on flatlands at the foot of another ram- 
part of bluffs and hills. Between the east- 
ern and northern bluffs lay Mission Val- 
ley, carved in antiquity by the San Diego 
River, a vacillating stream that some- 
times emptied into San Diego Bay and 
other times switched its channel north 
to feed a huge tidal swamp called False 
Bay. The glory of San Diego is that this 
magnificent natural heritage has been 
enhanced, not despoiled. 

In 1868, when San Diego had only 2,301 
citizens, a group of civic leaders did 
something right: they chose 1,400 acres 
of "pueblo land" outside the city for a 
public park, a place destined to become, 
50 years later, the site of the nation's fin- 
est zoo. Balboa Park had many fathers 
but the one whose life-style still flavors 
San Diego life was Joshua Sloane. While 
Collector of the Port of San Diego, 
Sloane carried his dog Patrick on the pay- 
roll as a deputy. Right up until World 
War II San Diego remained a lively, 
lusty small town. 

Some of San Diego's folksy ways sur- 
vived the war. Neil Morgan, who did 
not settle in the city until 1946, was dis- 
mayed to discover that the Atchison, To- 
peka & Santa Fe trains arriving from 
Los Angeles on the dead-end spur 
backed into town. 

One of the anomalies calculated to 
confuse today's visitor is the contrast 
between what the city professes to be 
and what it really is. The Copley news- 
papers, the Union and the Evening Tri- 
bune, would like the world to believe 
that San Diego is a bastion of laissez- 
faire capitalism. Publisher James Copley 
also would like everyone to know — or 
at least to think — that it is a very moral 
city. To this end, he refuses advertise- 
ments for all X-rated movies, not just 
the pornos that abound within a few 
steps of the Copley building. Although 
San Diego was one of the five counties 
in California carried by Barry Goldwa- 



ter, and despite its choice as the site of 
the 1972 Republican National Conven- 
tion ("This ought to put us on the map"), 
it is not as rock-ribbed politically as it 
is widely believed to be. Just try to get 
a decision from the city government. It 
is nearly impossible to get any ruling be- 
cause the power is so fragmented. Tak- 
ing the political temperature of the city 
is like trying to get an armpit reading 
on an octopus. As for morality, well. 
Union and Tribune staffers had some 
trouble explaining the fact that the Acad- 
emy Award-winning picture of 1969, 
Midnight Cowboy, had neither been ad- 
vertised nor reviewed. 

The fact is that public morality is not 
much of a concern. The spirit of Josh- 
ua Sloane and his employed dog still per- 
meates the city. Last year Mayor Frank 
Curran and a clutch of councilmen and 
supervisors were accused of taking 
bribes. The public response was one of 
sympathy; after all, the mayor gets only 
SI 2,000 a year and councilmen receive 
only $5,000. In some parts of the coun- 
try those sums wouldn't even constitute 
a license to steal. The defendants were 
acquitted. 

One might think that as diffuse an or- 
ganization as the San Diego city gov- 
ernment would be incapable of getting 
anything done, but one would be only 
half right. Over the past two decades 
the city or its agencies have built two 
parklike islands in San Diego Bay; 
dredged Mission Bay and transformed 
it into the world's largest aquatic park; 
linked the shining esplanade of Coro- 
nado, once attainable only by ferry, to 
the city with a curving, blue bridge of 
such symmetry and grace that it seems 
fully as airborne as the planes taking 
off from Lindbergh Field; and fostered 
industry while virtually eliminating pol- 
lution. Air pollution is minimal, but San 
Diego's real astonisher is the bay. The 
bay is not polluted. Perhaps that sen- 
tence should be repeated: San Diego Bay 
is not polluted! 

San Diego's acceptive attitude toward 
the behavior of its leaders — civic, busi- 
ness or sports — may be explained, in one 
critic's opinion, by the city's proximity to 
Mexico. "You know, we're only 13 miles 
from Tijuana," he says, with a wry grin. 
"The principle of the mordida is quite 
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well entrenched down there. Maybe we 
have exchanged a few folkways." 

Three of San Diego's uncles of the 
soaring '60s have suffered varying de- 
grees of adversity, but only one has been 
subjected to calumny. The heaviest blow 
was directed at John Alessio. When 
Johnny A copped a plea on charges of 
income-tax evasion last spring, there was 
sorrow on both sides of the border. He 
got three years and is currently in Lom- 
poc, a California minimum security pris- 
on, where he works as a gardener — and 
answers his fan mail. In Tijuana on June 
24 some 150 Mexican dignitaries held a 
banquet to "toast 40 years of friendship 
with John Alessio." That was before Cal- 
iente burned to the ground. Since then, 
understandably, Alessio has lost some 
of his bounce. 

His longtime partner, Arnholt Smith, 
the high school dropout who became 
president of the U.S. National Bank, 
has never had any trouble with the law, 
but Smith's business ethics have been 
questioned by out-of-town radicals from 
The Wall Street Journal. In 1969 the 
Journal ran a detailed story accusing him 
and his associates of making huge sums 
by buying or establishing small, private 
companies and then selling them to their 
publicly owned companies, Westgate- 
Califomia and U.S. National. If any 
stockholder complained, there is no rec- 
ord of it. 

The uncle who has endured the most 
public denunciation is Bob Breitbard, 
the man in the white hat. For three years 
Breitbard had trouble making ends meet 
in his Arena-Gulls-Rockets operation, 
and for three years he sought tax relief 
or city support. It was not forthcoming, 
at least in ways that both parties could 
accept. So one June day, the very day, 
in fact, that his alma mater San Diego 
State named him Alumnus of the Year, 
Breitbard sold his NBA franchise to 
Houston. When Bob Breitbard, the man 
in the black hat, returned to his home 
town after the sellout, even the jets at 
the airport were hissing. Ask not, as 
somebody once said, what San Diego 
can do for you, ask what you can do 
for San Diego. 

Hey! Anybody want to see a voodoo cer- 
emony? One where they take a doll and 
poke needles through it? It isn't sched- 
uled yet, but one of these days Buzzie Ba- 



vasi and Bob Breitbard and maybe even 
Eugene Klein and Sam Schulman, the 
present owners of the Chargers, are like- 
ly to meet somewhere and poke this doll 
so full of needles it will look like a por- 
cupine. The doll will be made to re- 
semble a man named Glenn Rick, the 
person in modem San Diego history who 
has done the least for spectator sports. 

Two people happened to San Diego 
in the early 1930s. One was Major Reu- 
ben H. Fleet. The other was Glenn Rick. 
Infuriated by the extremes of Buffalo 
weather, Major Fleet bundled his Con- 
solidated Aircraft Corporation onto 
three trains and charged west in search 
of sunshine. Fleet thus breached San Di- 
ego's reputation as a "Bluejacket and 
red geranium town." Advocates of in- 
dustrialization claimed the council had 
zoned the city so fiercely that no in- 
dustry could survive there; defenders of 
the status quo said San Diego was a 
nice town and a lot of nice people lived 
there and who needed soot on their ge- 
raniums? Over the years Fleet and other 
businessmen who followed him proved 
industry and geraniums could co-exist. 

Now meet Glenn Rick. He was the 
San Diego city planner (yes, even then), 
and one day he took a long look at 
that miasmal wilderness, False Bay. Two 
local tycoons had offered to donate to 
the city a considerable section of land 
on the south and east edges of the swamp. 
Rick was aware that many tideland leas- 
es, granted by the state in the booming 
'20s, had defaulted during the Depres- 
sion. So he concocted a plan for a giant, 
participant-oriented aquatic park, to be 
called Mission Bay, utilizing the donat- 
ed property and hopefully the state's de- 
faulted tidelands. 

Like the Lord, the Depression gaveth 
but it also tooketh away. San Diego 
had the swamp and the idea for an aquat- 
ic park, but it did not have the money 
and it would not until after World War 
II. It was the war that thrust San Di- 
ego, not always willingly, into the 20th 
century. The city's population tripled, 
and the great waves of military tourists 
passing through town awakened the 
Chamber of Commerce to the possibility 
of a civilian tourist industry someday. 
Why not act on Glenn Rick's park plan, 
which had been modified and refined 
but not basically altered over the pre- 
ceding decade? In 1945 the voters passed 



a $2 million bond issue, and by early 
1946 the4,600-acre development was un- 
derway. Luckily for Mission Bay'sspon- 
sors, the Ecological War of the '60s had 
not yet broken out: there were no For- 
ever Wild wetlanders to voice their pro- 
test. People were still ahead of tadpoles. 

A great many superlatives have been 
applied to the results of the Mission 
Bay project to date (it will not be com- 
pleted until 1980, by which time it will 
have cost $106 million). Travel Writer 
Horace Sutton has called it "one of the 
most imaginative water holes the world 
has ever seen." Another writer said: 
"Mission Bay Park is exactly the way 
God would have planned it if God had 
money." God's proconsuls in the de- 
velopment of the park were a lean, chip- 
per millionaire-in-the-making named 
Douglas R. Giddings and San Diego's 
accompl ished — even revered — postwar 
city manager, Thomas Fletcher. 

Giddings was named chairman of the 
Mission Bay Committee in the late '40s 
and today still directs the destinies of 
the park. "The committee's responsi- 
bility was development of policy," Gid- 
dings says. "We decided from the start 
to limit commercial activities and since 
it was to be an aquatic park, we felt 
any development had to be oriented to 
water activity. We were going to de- 
velop it in two ways — for passive uses 
such as picnicking, camping and just sit- 
ting and looking at the water and for ac- 
tive sports such as fishing, swimming 
and boating. To do that, we decided it 
would be best to zone the park. So we 
said, all right, only small sailboat ac- 
tivities will be permitted here, only water 
skiing here, only swimming on this 
beach, only fishing here. We zoned the 
whole thing so that there is no conflict 
of activities." 

In the last 20 years about $31 million 
in federal, state and city funds have 
cleared the channel of the San Diego 
River, dredged the zones into existence, 
built the access highways and even cre- 
ated beaches and islands. Everything that 
Rick and, subsequently, Giddings en- 
visioned is there or will be. There is an 
unlimited hydroplane racecourse and 
an Olympic-size regatta course. You can 
sail your Sunfish in one of the many di- 
visions of the park while water skiers 
are roaring along the shore in another. 
And if you want to fish, a whole small 
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coastline is reserved for you; bass, trout, 
croaker or halibut usually are biting. In 
deepwater Bonita Bay, near the entrance 
to the park, you can anchor Ondine if 
you happen to be Huey Long, or your 
Rybovich fishing machine if it is big 
game you are after. Some 4,000 to 5,000 
power and sailboats are berthed in the 
park, and by 1980 Giddings and Co. 
hope to have slips for 12,000. 

The original charter projected leases 
for commercial use of 25% of the land 
area, and in consequence there are half 
a dozen hotels in the park, several res- 
taurants and the only nonsporting San 
Diego spectator attraction that rivals the 
zoo: Sea World. Mission Bay's version 
of Marineland, with perhaps the most 
accomplished killer whale in captivity. 
This is Shamu, whose only bad habit is 
gently nibbling girls in bikinis. Like San 
Diego Bay, Mission Bay is free of pol- 
lution; one hotel has a golf course that 
is laid out on a recycled solid-waste land- 
fill and is irrigated by recycled effluent. 
On a peak day, with no special events 
scheduled, 80,000 persons use the park 
facilities, nearly nine million a year. 

If San Diego had done nothing more 
with its lovely littoral than perpetuate 
Balboa Park and create Mission Bay, it 
still would be an unparalleled center of 
participant sport. But the Mission Bay 
development triggered many other rec- 
reation explosions, especially in the field 
of golf. In 1945 all of San Diego Coun- 
ty had only a dozen or so courses. Today 
there are so many that even people deep- 
ly involved in the sport have lost count; 
they know there are at least 70, includ- 
ing a few par 3s, but they suspect there 
may be 72 or 73. San Diego has pro- 
duced a remarkable gang of golfers of 
pro tour caliber — most notably Casper, 
Littler and Wright, but also Phil Rodg- 
ers, John Schroeder, Bill Brask, Tommy 
and John Jacobs, Chuck Courtney and 
Cesar Sanudo. 

Two PGA tournaments are scheduled 
each year in the vicinity of San Diego, 
but the pride of the city is the Junior 
World Golf championship, which this 
year attracted 590 entrants from 24 states 
and 29 foreign countries and was played 
on the Torrey Pines south course, also 
the site of the $150,000 Andy Williams 
Open. 

If Nome West, executive chairman 
of the Junior World and publicist for 



the Andy Williams, could be termed the 
pro-tem father of these events, then Moe 
Dalitz might be called the godfather of 
the other major San Diego golf hap- 
pening, The Tournament of Champions. 
It is played each spring at Dalitz' spa, 
the La Costa Country Club, just north 
of the city. Dalitz brought the tourna- 
ment to La Costa from Las Vegas' Des- 
ert Inn, and there are people who think 
some of his guests carry more than golf- 
sticks in their bags. But many prominent 
San Diegans play there, and so do many 
Angelenos, who find they can nip down 
the San Diego Freeway — a 90-minute 
ride at the speeds Californians find rou- 
tine — play La Costa or almost any other 
San Diego layout, and be back home in 
the time it would take to reach the first 
tee on many Los Angeles courses. 

For a combination of opulence, and 
abundance, nothing quite matches golf 
in the San Diego area, but of abun- 
dance alone there is an almost bewil- 
dering amount. Take tennis, for exam- 
ple — 48 municipal courts in 1 1 locations, 
some of them lighted, as well as five pri- 
vate clubs, one of them the glamorous 
La Jol)'- Beach and Tennis Club. Or 
ocean fishing. A fleet of 50-odd charter 
boats operates out of San Diego Bay, 
and some of them are giants. One, Qual- 
ifier, is 105 feet long, has a beam of 24 
feet, a galley seating 40 people, and its 
skipper, Bruce Barnes, will run 1,000 
miles south to Chicano Island anytime 
30 people ask him (if each, of course, is 
willing to pay the surprisingly low $45-a- 
day rate). "Once off the Gorda Banks 
we boated 38 marlin," Barnes says nos- 
talgically. "But usually we go out on 
day trips. We can take up to 1 00 people 
and then the fees run $15 for yellowtail 
and $ 1 8 for albacore." 

The new stadium's Grand Prix course 
has yet to be tested, but at the sub- 
urban El Cajon Speedway there are races 
for both modifieds and midgets and a 
new dirt motorcycle track is being built 
near the border. Here again the am- 
ateurs have taken over from the pro- 
fessionals. San Diego County has 21 
sports-car clubs, and more than 200 cars 
are entered in the San Diego rally, usu- 
ally held in February. 

A catalog of the sports it is pos- 
sible to do, or do better, in San Diego 
would, it seems, be interminable. The 
county has 70 miles of public beach, near- 



ly half of all the public oceanfront avail- 
able in the state of California. Off La 
Jolla, and at many other points, surfers 
are present every day of the year (tem- 
perature average: 68° summer, 57° win- 
ter); out beyond them are the scuba and 
skin divers, while inshore are swimmers 
and body broilers and Frisbee players 
and shell hunters and bird watchers. In 
addition to all the boating, competitive 
and otherwise, done inside Mission Bay, 
there are four big ocean yacht races each 
year: San Diego-Acapulco in February, 
Newport Beach-Ensenada in May, the 
brand-new Marina del Rey-San Diego 
in June and San Diego-San Clemente 
in August. 

The San Diego scene is so attuned to 
the sea that visitors sometimes forget 
its upland attractions. There is excellent 
hunting, some almost within walking dis- 
tance. The duck season opens in October 
on the city-owned lakes in the South 
Bay area. Sixty miles east in the La- 
guna Mountains aTe deer and bear, and 
in the high meadows there are pheas- 
ants. Thousands go into the uplands to 
search for rocks, to hike and climb, to 
roll dune buggies over the sands, or just 
to camp and picnic. In sum, do-it-your- 
self sport without end. 

So why pick on Glenn Rick? Is it his 
fault the Rockets only attracted 6,800 
people per game at the Sports Arena? 
Is Rick responsible for the fact that the 
Padres' attendance this year was the 
worst in the major leagues? The answer 
is a qualified yes. Glenn Rick started Mis- 
sion Bay, which had a seminal effect on 
every other kind of outdoor activity. Peo- 
ple who are playing golf are not attend- 
ing baseball games. Neither are the peo- 
ple at the zoo, or Sea World, or the 
1,800-acre animal park, or. . . . But take 
those needles out of the Glenn Rick doll. 
If Rick had not noticed that San Diego 
was, potentially, an extraordinary play- 
ground, somebody else would have. 

Covering the World Series of 1961, 
Jim Murray, America's foremost critic 
of cities, dourly observed: "In Cincinnati 
if you don't like baseball you can al- 
ways go downtown and watch haircuts." 
Both baseball men and barbers have it 
a lot tougher in San Diego — there are 
nearly 100 alternatives to watching ei- 
ther of their specialties. The same di- 
lemma confronts promoters of other 
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spectator sports, including basketball, 
hockey, boxing and wrestling. Football 
so far seems to be immune. Fifty thou- 
sand San Diegans will turn out on a 
warm, starlit night to watch the Charg- 
ers just as readily as 50,000 Wisconsinites 
will in sub-zero weather to see the Green 
Bay Packers. There is a difference, 
though — the San Diegans could go some- 
place else. 

Buzzie Bavasi isn't any city's uncle, 
but he has a more than passing interest 
in affirming the major league image won 
with such enterprise and persistence by 
the real San Diego uncles during the 
'60s. He would also like to make mon- 
ey, win some games, maybe a division 
title and then a pennant. In 1 969 the Pa- 
dres attracted 513,000 people, and in 
1970 they upped that to 643,000, but 
both times they finished last in the West- 
ern Division. Now they not only have 
done it again, but attendance has 
dropped to 549,000. 

In owners this sort of apathy often con- 
jures up fantasies of faraway places with 
strange-sounding names — like New Or- 
leans, Toronto, Honolulu, Dallas-Fort 
Worth, Washington, D.C. All of these, 
and others, have indicated an interest 
in the Padres' franchise, but Bavasi in- 
sists he will stay in San Diego. "Mr. 
Smith and I agreed we would not sell 
the team because of poor attendance," 
he said recently. "It's our fault that the 
team doesn't win. We can't blame the 
city. I know what the fans are thinking. 
It's a lovely evening and a guy is silting 
on his patio and he says to himself, 'Why 
should I go to the ball park? The team 
is going to lose anyway.' " 

One of the reasons often put forward 
for San Diego's baseball apathy is that 
the Padres must draw from a San Di- 
ego County population pool of only 1 2 
million people, smallest in the major 
leagues. It is apples and oranges, of 
course, to try to compare baseball's at- 
tractiveness with that of football, but 
the Chargers, drawing from the same 
pool, do jam the stadium, and so do 
the ferocious Aztecs of San Diego State, 
who were the national small-college 
champions in 1966, '67 and '68. 

Two minor sports, which are major 
in a good many cities, have done well 
in the past year. The Gulls hockey team 
proved the best draw in its league, 
averaging 9,500 spectators per game, 



and Del Mar had its best meeting ever. 

Well, that about ties it up, doesn't it? 
One successful professional football 
franchise, one tottering baseball fran- 
chise, one lost basketball franchise, a 
minor league hockey franchise and a sec- 
ond-rank racetrack Los Angeles Sports- 
wiiter Jack Tobin was right when he 
wrote in 1961: "San Diego, history has 
proved, is like Long Beach, a great sports 
center if it is free or costs less than $1." 
In other words, San Diego is still bush — 
perhaps irretrievably bush. The uncles 
failed to put it on the map, to make it real- 
ly big-time, to establish a major league 
image: Or did they? 

That invaluable compendium, The 
Dictionary of American Slang, defines 
bush as, among other things, unsophis- 
ticated, nonprofessional, amateurish, 
inept, inexperienced, small-time and sec- 
ond-rate Would anyone seriously sug- 
gest that San Diego, having lost the 
Rockets, is now a bush-league town, 
whereas by virtue of possessing the Mets 
and the Jets, New York's borough of 
Queens is sophisticated, professional, 
big-time, first-rate and even ept? This 
might have seemed the prevailing view 
in San Diego the week after the Rocket 
sale. There was a desperate scramble to 
get an ABA team to fill the gap. The 
thought of San Diego without a major 
league basketball franchise so upset a 
television man-in-the-street interviewee 
that he blurted: "Sellin' the Rockets was 
an awful thing. I never went to see 'em, 
but I was goin' to one of these days." 

Even the Chargers have a slightly ten- 
uous hold on their audience. "A lot of 
people don't want to sit in the sun at 
day games," says Publicist Jerry Wynn, 
"so we've scheduled six of our 1 1 home 
games at night." Moreover, Charger fans 
are mostly white-collar people. "We 
don't find much of a blue-collar market 
for the cheaper seats," says another 
Charger official. "Poor people don't 
seem to make the identification." The 
poor people of San Diego don't really 
need vicarious Charger wins to make 
them feel good or Padre losses to re- 
assert their humanity. When the Padres 
begin winning, business probably will 
pick up, but only because victory is 
more entertaining than defeat. 

If there is still an element of bush in 
San Diego, it was manifested less by 
the sale of the Rockets than by the events 



that preceded and followed it and by 
City Hall's seeming determination to 
make Bob Breitbard not only a prophet 
without honor in his own country but 
also a prophet without profits. As re- 
corded earlier, Breitbard did not demand 
that the city reward him with a sports 
arena in return for his acquisition of 
the Western Hockey League franchise. 
Instead, he floated a private bond issue, 
persuaded the Union Oil Company to 
guarantee the interest on the bonds and 
built the facility himself. (The city did 
lease him the land for $1.) 

Once the $6.4 million arena was com- 
pleted, Breitbard established a leasing 
corporation to represent the bondhold- 
ers, and his own operating company to 
obtain the lease. He agreed to give the 
city 50% of parking revenues. The Gulls 
flew onto the ice, and the city found it- 
self graced by a facility capable of seat- 
ing 14,145 persons — or 16,000 at a con- 
vention. The following year Breitbard 
acquired the Rockets, and in the course 
of the 1967-68 hockey and basketball 
seasons he got a clear view of how much 
it was worth, financially, to own two 
sports franchises and to hold the lease 
on an arena. It was worth zilch. The 
Gulls, delightfully, were making a little 
money, the Rockets, not unexpectedly, 
were losing a sizable packet, and the 
arena, well, the arena was running about 
$200,000 a year in the red, thanks in 
part to the city assessor's decision that 
it should be taxed on property value rath- 
er than income. Breitbard, pride in pock- 
et, went to City Manager Walter Hahn 
in that lean summer of 1968 and pro- 
posed that San Diego take over his lease. 
He learned that the hardest thing in fight- 
ing City Hall is to get its attention. 

In the ensuing three years a curious 
double standard seemed to prevail in 
San Diego's attitude toward Breitbard 
as compared to its other uncles. Perhaps 
because it owned the San Diego Sta- 
dium, the city willingly put up nearly 
half a million dollars a year to help the 
Padres and the Chargers "advertise" the 
city — and to keep the Chargers from 
moving to Anaheim, as they twice threat- 
ened to do. No such subsidies were made 
available to the Gulls or the Rockets. 
Ben Kerner of St. Louis offered to buy 
the basketball franchise in 1970 and the 
City of Omaha made a similar proposal 
in March of 1971, but when Breitbard 
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reported these offers he was widely ac- 
cused of trying to "pressure" the city. 

Early this June Breitbard notified the 
city that his lease was subject to revo- 
cation on June 30 unless he was able to 
produce $95,000 in principal payments 
due the bondholders. The only civic re- 
sponse was a notification, by Assessor 
E.C. Williams, that Breitbard*s tax bill 
had been increased from $124,000 to 
$141,000, and that the deadline for pay- 
ment was June 29. Breitbard was en- 
raged, and his sense of betrayal explains 
the fact that he did not invite a San 
Diego syndicate — assuming one could 
have been found — to match his most re- 
cent offer for the franchise. Instead he 
sold the Rockets to Houston. 

In the stunned aftermath of the Rock- 
et sale (the franchise went for $5.6 mil- 
lion, of which Breitbard got 51% against 
an original investment of $1.75 million), 
few good words were said for Bob Breit- 
bard. "The eviction notice didn't mean 
a thing," Walter Hahn told Jack Mur- 
phy. "Breitbard had the same notice a 
year ago and the San Diego Arena Leas- 
ing Co. gave him an extension. I'm sure 
he could have had another extension just 
by asking." Speaking in his own voice, 
Murphy wrote: "Like Hahn and oth- 
ers, I have trouble with the idea that 
the June 30 eviction notice was mean- 
ingful. ... I don't see Walter Hahn as 
the guy in the black hat." Bob Ortman, 
the sports editor of the Evening Tribune, 
said: "Bob Breitbard has been uttering 
wolf cries for some time, but when he 
actually packaged the Rockets for ship- 
ment to Houston it was as shocking as 
if the sun bad risen in the west." 

The leasing corporation did, in fact, 
revoke Breitbard's lease, and for a time 
the arena was in a sort of limbo. The 
city manager's office did nothing, per- 
haps understandably at this point, since 
the basketball dates had been lost and 
frantic efforts to obtain an ABA fran- 
chise had proved unavailing. 

This state of desuetude was ended in 
August with the dramatic appearance of 
an outsider to bid for the arena operating 
contract. The candidate, variously de- 
scribed as "a Canadian millionaire" and 
"a British Columbia businessman," was 
Peter Graham of Vancouver. Graham 
posted $740,000 in securities as collateral 
and the leasing corporation promptly 
embraced him, granting a 45-year lease. 
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To say that Graham came on strong 
is to indulge in understatement. His first 
move was to cancel a scheduled pro- 
duction of Jesus Christ Superstar. Asked 
why, he told The Sentinel he took the ac- 
tion because he is a "Christian." He 
also advised the writer who interviewed 
him: "If you don't like it, buy your 
own building and run it to suit your- 
self." In another interview Graham de- 
clared: "I've said before that if I can't 
outoperate Breitbard, I quit." As his first 
move in the campaign for profitable op- 
erations, Graham tripled the rent for 
the Gulls, demanding $5,000 per date, 
even though the team already was pay- 
ing the highest rent of any club in its 
league. Graham declared, "Breitbard 
has to pay his fair share for 36 dates in 
the arena. Certainly he's going to squeak, 
he's going to cry, there will be tears in 
his eyes. But he must pay." When Breit- 
bard, respecting his own volatile tem- 
per, withdrew from the rental negoti- 
ations and assigned the Gull coach, Max 
McNab, to deal with Graham, the Ca- 
nadian immediately retreated to Van- 
couver, tactfully remarking: "Why talk 
to the monkey when you can talk to 
the organ grinder?" 

Graham's continued public denigra- 
tion of Breitbard, coupled with the out- 
rageous rent that would put the Gulls 
in the red, has prompted some specu- 
lation in San Diego that Graham hopes 
to obtain a National Hockey League 
franchise, or to be among the founders 
of the still chimerical World Hockey As- 
sociation, an "outlaw" league modeled 
on pro football's AFL. Asked what he 
would do if Breitbard tried to take the 
Gulls elsewhere, Graham replied: "I'd 
get another hockey team in here so fast 
it would make your head spin." What- 
ever his plans, Graham's behavior is 
draining a lot of the black out of Breit- 
bard's hat. And some observers feel that 
it may be helping fashion a new kind of 
head covering for City Manager Hahn — 
a hat of no fixed color, but one that is 
tall and peaked. (So uneasy has Hahn 
become in recent weeks that he says he 
will retire.) 

In the Sept. 9 San Diego Union Sports- 
writer Wayne Lockwood began his col- 
umn with an appropriate paraphrase: 
"Peter Graham, Superstar. Can we think 
you're what you say you are?" Not if 
you're from Vancouver, you can't. "Pe- 
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ter Graham," says a newspaper colum- 
nist from that city, "is certainly well 
known here. He inherited millions from 
his father, who made the money in gen- 
eral investment and real estate. Graham 
has never operated any sizable business 
of his own, in sports or out. His rep- 
utation is that of a likable guy who comes 
out as a sort of garrulous and amiable 
buffoon. He is a sports fan, one on the 
slightly sophomoric rah-rah side. On his 
record there appears to be no substance 
to his claims as an insider in hockey. In 
1959 he boasted he had an American 
Football League franchise lined up for 
Vancouver, but nothing came of it. He 
was for a time a member of the city coun- 
cil; at one point he ran for mayor but 
lost. His opponents asked why the city 
should entrust its business to a man who 
had so little business experience." One 
wonders if it occurred to Hahn or the 
San Diego Arena Leasing Co. to check 
Graham's credentials. It would seem un- 
likely. Perhaps the $740,000 in securities 
was considered credentials enough. 

And so, like Eliot's Prufrock, we have 
gone "through certain half-deserted 
streets . . . streets that follow like a te- 
dious argument of insidious intent to 
lead you to an overwhelming question." 
The overwhelming question: Has San 
Diego, despite the efforts of the uncles 
of the '60s, despite the presence of the 
Scripps Institution of Oceanography, de- 
spite the creation of a magnificent sta- 
dium, a splendid sports arena and the 
finest aquatic park on earth, despite the 
beaches, fishing, zoo, excellent restau- 
rants and the golden hotel, despite the 
Chargers and Padres and Gulls, reverted 
in the '70s to a bush-league town? 
The answer, of course, is no. Not 
even Walter Hahn and Peter Graham 
can diminish tne achievements of Arn- 
holt Smith and Jack Murphy and Al 
Harutunian and John Alessio and, yes, 
Robert Breitbard. San Diego's difficulty 
might best be resolved on the couch 
of its celebrated psychiatrist, Dr. Da- 
vid Reuben. The problem was put force- 
fully some years ago by an Eastern 
critic who was discussing not a city 
but a girl — Carol Channing, the actress 
who is about the right size to play 
split end for the Chargers. "She's so 
big," said the critic, "and she thinks 
she's so little." ■"» 
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Complaint in the Case of American Basketball Association, et al v. 
National Basketball Association, et at,, 

Frederick P. Furth, Thomas J. Gundlach, Law Offices of Frederick P. Furth, 
Russ Building, Suite 666, 235 Montgomery Street, San Francisco, Calif. 94104. 
Telephone: (415) 433-2070. 

William C. Barnard, Sommer, Tinkham, Barnard & Freiberger, 815 Merchants 
Bank Building, Indianapolis, Ind. 46204. Attorneys for Plaintiffs. 

In the United States District Court 

Northern District of California 

(Civil No. 51055) 

American Basketball Association ; Athletic Enterprises, Inc. ; Dallas Profes- 
sional Basketball Corporation, Inc., a Texas corporation, the general partner of 
a limited partnership doing business as Dallas Chaparrals; Benver Rockets; 
Florida Professional Sports, Inc. ; Indiana Professional Sports, Inc. ; James J. 
Kirst, doing business as Los Angeles Stars ; Minnesota Pipers, Inc. ; New Orleans 
Buccaneers, Inc.; New York Nets; Oakland Basketball,- Inc. ; Southern Sports 
Corporation ; Plaintiffs, vs. National Basketball Association ; The Baltimore Bul- 
lets Basketball Club, Inc. ; Boston Celtics Basketball Club, a Massachusetts Trust, 
a subsidiary of P. Ballantine & Sons, Inc. ; California Sports Incorporated ; Chi- 
cago Professional Basketball Corp. ; Cincinnati Basketball Club, Co. ; Detroit 
Pistons Basketball Club, a division of Zollner Corporation; Milwaukee Profes- 
sional Sports and Services, Inc. ; New York Knickerbocker Basketball Club, a 
division of Madison Square Garden Corp. ; Phoenix Suns ; Riko Enterprises, Inc. ; 
San Diego Rockets ; Lemat Corporation, a Delware corporation, the general part- 
ner of a limited partnership doing business as San Francisco Warriors; Seattle 
Supersonics Corporation ; Defendants. 

Complaint for Injunctive Relief and Damages Under the Antitrust Laws 

(Jury Demanded) 

Plaintiffs, by their attorneys, for their complaint herein against the above- 
named defendants, demanding a trial by jury, respectfully allege: 



Nature of Claim and Jurisdiction of Court 

1. This complaint is filed and this action instituted against defendants under 
Sections 4, 12 and 16 of the Clayton Act (15 U.S.C. §§ 15, 22 and 26 (1963) ) in 
order to declare, to prevent and restrain, and to recover damages resulting from, 
the violation by defendants, as hereinafter alleged, of Section 1 of the Sherman 
Act (15 U.S.C. §1 (1963)), of Section 2 of the Sherman Act (15 U.S.C. §2 
(1963) ), of Section 3 of the Clayton Act (15 U.S.C. § 11 (1963) ), and of Section 
7 of the Clayton Act (15 U.S.C. § 18 (1963) ) . 

2. Defendants transact business and are found within the Northern District 
of California and are within the jurisdiction of this Court for the purpose of 
service. Some of the unlawful acts done in violation of the antitrust laws as here- 
inafter alleged have been performed within the Northern District of California. 

II 

The Parties 

3. Plaintiff American Basketball Association (hereinafter referred to as 
"ABA") is an unincorporated association which was organized in early 1967 for 
the purpose of engaging in major league professional basketball. Since its forma- 
tion, ABA has 11 member teams divided into Eastern and Western Districts. 
The other plaintiffs are the 11 members of the ABA. 

Pursuant to its constitution and by-laws, the ABA has issued franchises to the 
following members for the operation of professional basketball teams in the 
following cities of the United States : 
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Member plaintiff 8 

Team name and principal place of 
business 

A. Eastern Division 

Athletic Enterprises, Inc., a Ken- 
tucky corporation Kentucky Colonels, Louisville, Ky. 

Florida Professional Sports, Inc., a 
Florida corporation Miami Floridians, Miami, Fla. 

Indiana Professioal Sports, Inc., an 
Indiana corporation Indiana Pacers, Indianapolis, Ind. 

Minnesota Pipers, Inc., a Minne- 
sota corporation Minnesota Pipers, Minneapolis, 

Minn. 

New York Nets, a partnership New York Nets, Commack, N.Y. 

B. Western Division 

Dallas Professional Basketball Cor- 
poration, Inc., a Texas corporation, 
the general partner of a limited 
partnership doing business as 
Dallas Chaparrals Dallas Chaparrals, Dallas, Tex. 

Denver Rockets, a partnership Denver Rockets, Denver, Colo. 

Southern Sports Corporation, a 
North Carolina corporation* Houston Mavericks, Houston, Tex. 

James J. Kirst, doing business as 

Los Angeles Stars Los Angeles Stars, Los Angeles, 

Calif. 

New Orleans Buccaneers, Inc., a 

Louisiana corporation New Orleans Buccaneers, New 

Orleans, La. 

Oakland Basketball, Inc., a Cali- 
fornia corporation Oakland Oaks, Oakland, Calif. 



♦This franchise has been granted permission by ABA to transfer to the North Carolina 
area for the 1969-70 season. 

4. Defendant. National Basketball Association (hereinafter referred to as 
"NBA') is an unincorporated association organized approximately twenty (20) 
years ago as the result of the merger of the Basketball Association of America 
and the National Basketball League. Since 1049, NBA has had from 8 to 17 teams 
divided, since 1950, into eastern and western divisions. 

5. The other defendants are the 13 franchised members of NBA who are sued 
herein individually and as representatives of NBA and of the class consisting of 
the members of NBA. Each of said defendants is fairly representative of NBA 
and of the members of NBA and will fairly insure their adequatic representation. 
Each of said defendants holds a franchise issued by NBA. The corporations, 
partnerships and trust which comprise the member defendants are described as 
follows : 



85-672 O — 72- 
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A. Eastern Division 



Member defendants, team name, and 
principal place of business 



The Baltimore Bullets Basketball Club, Inc., 
a Maryland corporation Baltimore Bullets, Baltimore, Md. 

Boston Celtics Basketball Club, a Massachu- 
setts Trust, a subsidiary of P. Ballantine 
& Sons, Inc., a New Jersey corporation— Boston Celtics, Boston, Mass. 

Cincinnati Basketball Club Company, an 
Ohio corporation Cincinnati Royals, Cincinnati, 

Detroit Piston Basketball Club, a division Ohio 
of Zollner Corporation, an Indiana cor- 
poration Detroit Pistons, Detroit, Mich. 

Milwaukee Professional Sports and Services. 
Inc., a Wisconsin corporation 

New York Knickerbocker Basketball Club, a 
division of Madison Square Garden Cor- 
poration, a Michigan corporation 

Riko Enterprises, Inc., a Pennsylvania cor- 
poration dba Philadelphia 76'ers Philadelphia 76'ers, Philadelphia, 

Pa. 



Milwaukee 
Wis. 



Bucks, Milwaukee, 



New York Knickerbockers, 
York, N.Y. 



New 



Western Division 

Atlanta Hawks Basketball, Inc., a Georgia 

corporation Atlanta Hawks, Atlanta, Ga. 

California Sports, Incorporated, a Cali- 
fornia corporation Los Angeles Lakers, Los Angeles, 

Calif. 

Chicago Professional Basketball Corpora- 
tion, an Illinois corporation Chicago Bulls, Chicago, 111. 

Phoenix Suns, a partnership Phoenix Suns, Phoenix, Ariz. 

San Diego Rockets, a partnership San Diego Rockets, San Diego, 

Lemat Corporation, a Delaware corpora- Calif, 
tion, the general partner of a limited 
partnership, doing business as San Fran- 
cisco Warriors San Francisco Warriors, San Fran- 
Seattle Supersonics Corporation, a Wash- cisco, Calif, 
ington corporation Seattle Supersonics, Seattle, Wash. 

Ill 

Co-Con spirators 

6. Various other corporations, individuals and other entities not made defend- 
ants in this complaint participated as co-conspirators in the offenses charged 
herein and performed acts and made statements in furtherance thereof. 

IV 



Nature of Trade and Commerce 

7. Major league professional basketball is conducted by and through teams 
of players throughout the United States to provide the general public with 
highly-skilled exhibitions of the game of basketball. Each individual team 
requires : 

(a) Membership in a league in which the several teams making up such 
league are reasonably well-matched in playing strength ; 

(b) Location in an area which can and will support the team by attendance 
sufficient to provide adequate revenues ; 

(c) The acquisition of a group of highly-skilled and well-known players; 
and 

(d) The sale of radio and television rights, both to the stations located within 
such team's playing area and to national television networks for broadcasting 
throughout the United States. 

Damage to or the loss of any team in a league jeopardizes and damages the 
success and operations of both the league and its individual members. 
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8. Major league professional basketball involves the organizing, promoting and 
holding of major league professional basketball games including pre-season ex- 
hibition games, regularly scheduled season games, an "all-star game", and "play- 
off games" to determine the winner in each division of a league and to determine 
the champion of the league, the staging of such games in suitable arenas or other 
places, the sale of tickets of admission, the negotiation and sale of rights to 
broadcast and re-broadcast such games over radio and television facilities, and 
the negotiation for, acquisition, and retention of highly-skilled and well-known 
players, coaches and other personnel. 

9. Bach member plaintiff of the ABA has contributed a $6,000 franchise fee to 
cover the initial expenses of said league, has posted a $100,000 performance bond 
and has agreed to pay to the league an annual membership fee based upon the 
expense of administering the affairs of the league. During 1968, such fee was in 
excess of $50,000. 

10. Under the constitution and by-laws of the ABA and NBA, the Commissioner 
elected by the league members has been authorized to arrange for the scheduling 
of the games. In the ABA, the visiting team is entitled to receive from the home 
team a percentage of the gate receipts. A portion of the revenues of member 
plaintiffs and member defendants is derived from the receipts arising from the 
sale of tickets to games, including pre-season exhibition games, regularly sched- 
uled season games and play-off games. 

11. Plaintiff ABA and defendant NBA schedule basketball games in various 
cities and, in order to perform such schedules, the member plaintiffs and defend- 
ants are regularly required to transport their players, coaches and other per- 
sonnel across state lines and to make frequent use of the mails and other means 
of interstate communication. Admission tickets to member plaintiffs' and member 
defendants' games are sold through the mails to customers located in states other 
than those states in which the games are played. A substantial number of people 
cross state lines to be present at such games. The major league professional bas- 
ketball season begins in October and lasts continuously through April of each 
year. During the 1967-1968 season, approximately 490 games were played in 25 
cities by member defendants and approximately 420 games have been and will be 
played in 36 cities in the 1968-1969 season by member plaintiffs. 

12. Attendance at NBA regular season and lay-off games for the 1967-1968 
basketball season totaled over 3,300,000 persons, producing net gate receipts in 
excess of $10,000,000. Attendance at ABA regular season and play-off games for 
the 1967-1968 basketball season exceeded 1,300,000 persons. 

13. Each major league professional basketball team has approximately 10 to 12 
active players who sign contracts with such team. From year to year the great 
majority of new players are drafted from collegiate basketball teams throughout 
the nation, and those players who are drafted generally sign such contracts some 
time after the completion of the National Collegiate Athletic Association tourna- 
ment, which is usually held in March of each year. During the 1967-68 season, 
the twenty-five major league professional basketball teams paid in excess of 
$6,700,000 to players. 

14. Defendants have an agreement, the exact terms of which are unknown to 
plaintiffs, with the American Broadcasting Company, which provides for na- 
tional network television coverage of basketball games between member de- 
fendants providing gross revenues of approximately $1,000,000 to be divided 
between defendants. Plaintiffs have been unsuccessful in their efforts to negoti- 
ate or obtain such an agreement. In addition, defendants have agreements with 
various television and radio stations which provide for the broadcasting of each 
of such teams' games on a local or regional basis. In many instances, the station 
making the transmission is located in a state other than the one in which the 
game so transmitted is being played and, in many instances, the transmission is 
heard or seen by persons who are outside of the state in which the transmitting 
station is located. 

15. NBA was organized in 1949. From then until the 1961-1962 season, NBA 
and its member defendants were the only persons engaged in the business of 
major league professional basketball in the United States. In about 1961, a com- 
peting major league was organized called the American Basketball League (here- 
inafter referred to as "ABL"). ABL managed to operate through one and one- 
half seasons, terminating its activities and cancelling its games as of January 1, 
1963. Thereafter, NBA and member defendants were the only persons engaged 
in the business of major league professional basketball in the United States until 
the organization of plaintiff ABA in 1967. 
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16. Major league professional basketball constitutes a market separate and 
distinct from the exhibition of minor league or other professional, collegiate, or 
high school basketball contests and other sporting bouts, forms of public shows, 
spectacles and entertainment. It is the only class of professional basketball which 
attracts wiuespread public interest, which is regularly publicized in the sport- 
ing pages of newspapers and magazines and which attracts network television 
and radio sponsorship. Major league professional basketball has a particular 
demand and peculiar qualities differing from college basketball. The college and 
professional rules of play differ in many respects, and entirely separate records 
and statistics are maintained for professional as opposed to college basketball. 
The caliber of both individual and team play in professional basketball is far 
superior to that of college basketball. Each year, only a small number of the 
most outstanding college players are able to obtain positions on major league 
professional basketball teams. For the 1967-68 and 1968-69 basketball seasons, 
member defendants obtained the services of approximately 39 of the 40 most 
outstanding of such players. In addition, a very few players fall into a definable 
class known as "super stars". This designation is applicable to a player who is 
generally recognized as possessing skills far above those possessed by the major- 
ity of major league professional basketball players and who, by his fame, pro- 
vides increased attendance and revenues for the team for which he plays. For 
the 1967-68 and 1968-69 basketball seasons, member plaintiffs were able to ob- 
tain the services of only one super star. Generally, these players are established 
professional players but occasionally, because of outstanding success and fame 
during college, a player achieves this designation prior to becoming a major 
league professional basketball player. For the 1967-68 and 1968-69 basketball 
seasons, member defendants obtained the services of all graduating college play- 
ers who fall within such class. 

Offenses Charged 

17. Beginning in about the year 1949, the exact date being unknown to plain- 
tiffs, and continuing up to and including the date of the filing of this complaint, 
the defendants, and other purposes acting for each of them, have and are now 
engaged in : 

(a) A continuing combination and conspiracy to restrain interstate and for- 
eign commerce of the United States in major league professional basketball in 
violation of Section 1 of the Sherman Act ; 

(b) A combination and conspiracy to monopolize and a combination and con- 
spiracy to attempt to monopolize interstate and foreign commerce of the United 
States in major league professional basketball in violation of Section 2 of the 
Sherman Act ; 

(c) An attempt to monopolize and pursuant thereto have in fact achieved 
monopoly in interstate and foreign commerce of the United States in major 
league professional basketball in violation of Section 2 of the Sherman Act; 

(d) Leases, sales and contracts relating to the interstate and foreign com- 
merce of the United States in major league professional basketball in violation 
of Section 3 of the Clayton Act ; 

(e) Acquisitions of the stock and assets of corporations in violation of Section 
7 of the Clayton Act. 

18. Each act of defendants and co-conspirators herein alleged was done in 
furtherance of the offenses charged in the preceding paragraph and was a part 
thereof and was done with the primary purpose of and intent of restraining, 
monopolizing, attempting to monopolize and substantially lessening competition 
in the trade and commerce described herein. It was the intent, jointly and 
severally, of defendants and co-conspirators, inter alia, to: 

(a) Eliminate competition in major league professional basketball; 

(b) Use their monopoly position in major league professional basketball to 
eliminate competition ; 

(c) Combine their economic power to eliminate competition in major league 
professional basketball ; 

(d) Combine their economic power to eliminate competition in the acquisition 
of major league professional basketball players, including super stars; 

(e) Eliminate competition in major league professional basketball by con- 
trolling, limiting and restricting the use of adequate facilities by member plain- 
tiffs to play their basketball games ; 
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(f) Control member plaintiffs' sources of players, including super stars, or 
force member plaintiffs out of business by jointly fixing, adopting, funding and 
paying the salaries and bonuses to be paid such players; 

(g) Restrict the geographical areas within which member plaintiffs are 
permitted to engage in major league professional basketball ; 

(h) Make leases, sales and contracts for sale and fix prices and give discounts 
and rebates from such prices, relating to major league professional basketball, 
on the condition, agreement and understanding that the purchaser thereof would 
not deal with the competitors of defendants ; 

(i) Eliminate plaintiffs from the trade and commerce of major league profes- 
sional basketball ; and 

(j) Obtain substantial profits for themselves, at the expense of plaintiffs, as 
a result of the restrictions upon competition in the trade and commerce herein 
alleged. 

19. Pursuant to the offenses charged herein, and in furtherance of their inten- 
tion to accomplish their purposes, defendants have, inter alia: 

(a) Sought and presently seek to exclude plaintiff ABA and member plain- 
tiffs from major league professional basketball and have sought and presently 
seek to prevent successful operations by plaintiffs ; 

(b) Disparaged and continue to disparage plaintiff ABA and its member plain- 
tiffs to coaches and players, including super stars, who either had signed con- 
tracts with one of the member plaintiff teams or who were or are considering, or 
might, consider signing of such contracts. This disparagement took and is taking 
the form of alleging, inter alia, that plaintiffs would never commence operations, 
would not honor their commitments and contracts and will be driven out of 
business by the defendants' established monopoly power ; 

(c) Warned, coerced and advised and continue to warn, coerce and advise 
NBA players and coaches that if they become associated in any capacity with 
any plaintiff, such players and coaches would be blacklisted by the defendants 
and would not be permitted to return to the employ of defendants. Such black- 
listing techniques commenced at the time of plaintiff ABA's formation and have 
continued to the date of the filing of this complaint ; 

(d) Conspired with and offered and paid money and other valuable considera- 
tion to agents representing college players, including super stars, so that such 
agents might influence such players to play for member defendants ; 

(e) Offered and paid money and other valuable consideration to college 
players, including super stars, in violation of the policies of the National Col- 
legiate Athletic Association ; 

(f) Entered and continues to enter into contracts with their players which by 
defendants' interpretation and enforcement prevent such players from ever being 
free to move from the NBA to the ABA. For example, defendant NBA placed 
in its uniform player contract a one-year option intended to permit any member 
defendant to require a player to play out a one-year option after the term of 
his contract expired. Defendant NBA and its member defendants have inter- 
preted such clause to permit defendants to renew such contract during the year 
such option is being played out, thereby making the contract perpetual. In addi- 
tion, by its rules defendant NBA forbids a member team to use a player unless 
such player has signed a contract for the current year. Consequently, unless a 
player is willing to completely refrain from playing for one year he cannot play 
out his option and obtain his freedom to contract ; 

(g) Attempted to induce and have induced players to break contracts which 
they previously signed with member plaintiffs ; 

(h) Sought and presently seek to prevent member plaintiffs from obtaining 
necessary commitments for adequate playing facilities in New York City by 
controlling such facilities and preventing member plaintiffs from obtaining such 
commitments ; 

(i) Attempted and continue to attempt to prevent plaintiffs from obtaining 
adequate television coverage of plaintiffs' games. For example, since plaintiffs' 
formation, defendants have entered into and maintained a national television 
agreement with the American Broadcasting Company on the understanding that 
plaintiffs' games will not be broadcast by such company ; 

(i) Formed at some time prior to the filing of the complaint, the exact date 
being unknown to plaintiffs, a special committee (hereinafter referred to as the 
"Auerbach Committee") for the sole and exclusive purpose of driving plaintiffs 
out of the business of major league professional basketball. The Auerbach 
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Committee, composed to representatives of some or all of the defendants, has, 
inter alia, engaged and continues to engage in the following activities designed 
and intended to eliminate plaintiffs from major league professional basketball : 

(1) Caused some or all of defendants to enter into an agreement providing for 
the joint negotiation, funding and purchasing of players ; 

(2) Caused some or all of defendants to enter into an agreement providing 
for the joint negotiation, funding and purchasing of super stars ; 

(3) Caused some or all defendants to enter into an agreement providing for the 
pooling of their economic power to bid on new players, including super stars, 
against individual member plaintiffs ; 

(4) Directed the exchange and trading of players between member defen- 
dants and other means of compensation between member defendants for such 
pooling of economic power ; 

(5) Agreed, after the end of the National Collegiate Athletic Association 
tournament on March 22, 1969, to jointly purchase a super star through the 
use of defendants' combined economic power ; 

(6) Directed and engaged in common scouting reports ; 

(7) Approached potential players with offers and potential offers of employ- 
ment on a league basis rather than on a team basis. 

VI 

Effects of Offenses 

20. The intended and actual effects of the offenses heretofore alleged were 
and have been that defendants and coconspirators have : 

(a) Monopolized and attempted to monopolize major league professional 
basketball ; 

(b) Restrained competition between defendants and plaintiffs in major league 
professional basketball ; 

(c) Eliminated existing competition and discouraged new competition in major 
league professional basketball ; 

(d) Restrained, monopolized and attempted to monopolize competition among 
all major league professional basketball teams and players ; 

(e) Restrained, monopolized and attempted to monopolize competition between 
plaintiffs and defendants for players ; 

(f) Restrained, monopolized and attempted to monopolize competition be- 
tween plaintiffs and defendants for super stars ; 

(g) Denied to the public generally and to plaintiffs specifically the benefits 
of free competition in major league professional basketball ; 

(h) Proximately damaged plaintiffs in their business and property through, 
inter alia : 

( 1 ) Loss of profits due to lost sales ; 

(2) Loss of profits due to increased costs ; 

(3) Destruction of the business, goodwill and other intangible assets of 
plaintiffs; 

(4) Losses resulting from being forced to operate their business under eco- 
nomic coercion and duress. 

Wherefore, plaintiffs pray that this Court order, adjudge and decree : 

A. That defendants have violated Sections 1 and 2 of the Sherman Act and 
Sections 3 and 7 of the Clayton Act ; 

B. That defendants, their officers, agents, servants, employees, attorneys and 
all persons in active concert or participation with them who receive actual 
notice of this injunction be during the pendency of this suit and thereafter en- 
joined from entering into any contracts with new players which are not nego- 
tiated, funded and paid for by an individual member defendants ; 

C. That defendants, their officers, agents, servants, employees, attorneys and 
all persons in active concert or participation with them who receive actual notice 
of this injunction be during the pendency of this suit and thereafter enjoined 
from entering into any new contracts or enforcing any existing contracts with 
players or prospective players, the effect of which is to prevent such players from 
playing out such contracts and changing leagues without not playing major 
league professional basketball for one year ; 

D. That defendants, their officers, agents, servants, employees, attorneys and 
all persons in active concert or participation with them who receive actual 
notice of this injunction be during the pendency of this suit and thereafter en- 
joined from entering into any contracts, agreements or understandings of any 
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kind with players who are presently enrolled in any university, college, junior 
college, high school, preparatory school or any institution of learning for a 
period of 4 years from the date of the filing of this complaint ; 

E. Such additional injunctive relief as will prevent the violations of law 
alleged herein and permit plaintiffs and defendants to compete for facilities, 
players, coaches, and broadcasting contracts on the basis of free, fair and open 
competition ; 

F. That plaintiffs be awarded damages when ascertained, and that defendants 
pay to plaintiffs threefold the damages sustained by plaintiffs as provided by 
law, together with costs and attorneys' fees ; 

G. That plaintiffs have such other and proper relief as to this Court may 
seem just and proper. 

Dated, March 28, 1969, San Francisco, Calif. 

Frederick P. Furth, 
William C. Barnard, 
Attorneys for Plaintiffs. 

Of counsel : Sommer, Tinkham, Barnard & Freiberger. 



Answer and Counterclaim in the Case of American Basketball Association, 
et al. v. National Basketball Association, et al. 

Richard J. Archer, Morrison, Foerster, Holloway, Clinton & Clark, Crocker 
Gallantz, Jacob Imberman, Proskauer Rose Goetz & Mendelsohn, 300 Park 
Avenue, New York, N.Y. 10022. Telephone: [212] 688-7300, Attorneys for 
Defendants. 

National Basketball Association, Baltimore Bullets Basketball Club, Inc., 
The Chicago Professional Basketball Corporation, The Cincinnati Baseball Club 
Co, Detroit Pistons Basketball Club, Division of Zollner Corp., Madison Square 
Garden Center, Inc., Milwaukee Professional Sports & Services, Inc., Phoenix 
Professional Basketball Club, San Diego Basketball Club and Seattle SuperSonics 
Corp. 

In the United States District Court for the Northern District of 

California 

(Civil No. 51055) 

American Basketball Association, et al., Plaintiffs, vs. National Basketball 
Association, et al., Defendants. 

Answer and Counterclaim 

Defendants National Basketball Association, Baltimore Bullets Basketball 
Club, Inc., the Chicago Professional Basketball Corp., the Cincinnati Basketball 
Club Co., Detroit Pistons Basketball Club, Division of Zollner Corp., Madison 
Square Garden Center, Inc. (sued herein as Madison Square Garden Corp.) 
Milwaukee Professional Sports & Services, Inc., Phoenix Professional Basketball 
Club (sued herein as Phoenix Suns), San Diego Basketball Club (sued herein as 
San Diego Rockets), and Seattle Supersonics Corp., answer the complaint on file 
herein as follows : 

1. Paragraph 1 of the complaint is a legal conclusion and requires no answer. 

2. Answering paragraph 2, defendants deny that defendants National Basket- 
ball Association, Phoenix Professional Basketball Club and Boston Celtics Bas- 
ketball Club transact business or are found within the Northern District of Cali- 
fornia or are within the jurisdiction of this Court for the purpose of service; 
admit the first sentence of paragraph 2 as to the remaining defendants ; deny the 
second sentence of paragraph 2. 

3. Answering paragraph 3, defendants admit that at some time in late 1966 or 
early 1967 plaintiffs formed an organization to engage in professional basketball 
games at the various locations set forth in paragraph 3 and that plaintiffs did so 
engage. Except as so admitted, defendants are without knowledge or information 
sufficient to form a belief as to the truth of the averments of said paragraph. 

4. Answering paragraph 4, defendants aver the National Basketball Associa- 
tion is a joint venture organized approximately 20 years ago ; admit that since 
1949 NBA has had from 8 to 17 teams and that since 1950 it has been divided into 
Eastern and Western Divisions. Except as so admitted or averred, defendants 
deny the averments of paragraph 4. 
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5. Answering paragraph 5, defendants aver that there are 14 members of the 
National Basketball Association ; admit that the various corporations, partner- 
ships and trusts are members of the NBA with the team names and principal 
places of business as indicated, except that defendants deny that Riko Enter- 
prises, Inc. does business as "Philadelphia 76'ers" ; aver that the New York 
Knickerbockers Basketball Club is operated by Madison Square Garden Center, 
Inc., a New York corporation ; aver that Boston Celtics Basketball Club, a Mas- 
sachusetts trust, is a subsidiary of P. Ballantine & Sons, a New Jersey corpora- 
tion ; aver that the Phoenix Suns are operated by Phoenix Professional Basket- 
ball Club, a limited partnership; aver that the San Diego Rockets are operated 
by San Diego Basketball Club, a limited partnership; except as so admitted, 
defendants deny the averments of paragraph 5. 

6. Defendants deny the averments of paragraph 6. 

7. Answering paragraph 7, defendants admit that professional basketball is 
conducted by and through teams of players in certain states of the United States 
to provide the general public with highly skilled contests of the game of basket- 
ball. Defendants aver that each of the elements set forth on page 6, lines 1 
through 11, are desirable, but not necessarily essential, requirements for an 
individual team and admit that damage to or the loss of any team in a league 
jeopardizes or damages the success and operations of both the league and its 
individual members. Except as so admitted, defendants deny the averments of 
paragraph 7. 

8. Answering paragraph 8, defendants admit that major league professional 
basketball may involve elements averred in paragraph 8 but deny that it neces- 
sarily involves all of them. 

9. Defendants state that they are without knowledge or information sufficient 
to form a belief as to the truth of the averments of paragraph 9. 

10. Answering paragraph 10, defendants admit that the Commissioner of the 
NBA is authorized to arrange for the scheduling of games ; admit that member 
defendants derive revenue from the sale of tickets to games, such as those 
described ; except as so admitted, defendants state that they are without knowl- 
edge or information sufficient to form a belief as to the truth of the remaining 
averments of paragraph 10. 

11. Defendants admit the averments of paragraph 11. 

12. Defendants admit that the averments of the first sentence of paragraph 
12 are substantially correct and state that they are without knowledge or infor- 
mation suffiicent to form a belief as to the truth of the averments of the second 
sentence of paragraph 12. 

13. Defendants admit the averments of paragraph 13, except the last sentence 
thereof as to which they state that they are without knowledge or information 
sufficient to form a belief as to the truth of the averments of said paragraph. 

14. Defendants admit the averments of paragraph 14, except that they deny 
that the revenues received from American Broadcasting Company are divided 
among all defendants and except in so far as said averments refer to the knowl- 
edge or efforts of the plaintiffs, as to which averments they state that they are 
without knowledge or information sufficient to form a belief as to the truth 
thereof. 

15. Answering paragraph 15, defendants admit that NBA was organized in 
1949 ; that from then until the present time NBA and its member defendants 
have engaged in professional basketball in the United States ; that in about 
1961 another league called the American Basketball League engaged in pro- 
fessional basketball until approximately January 1963 : admit that plaintiffs 
engaged in professional basketball commencing in the 1967-1968 season. Except 
as so admitted, they state that they are without knowledge or information 
sufficient to form a belief as to the truth of the remaining averments of para- 
graph 15. 

16. Answering paragraph 16, defendants admit and aver that professional 
basketball attracts widespread public interest, is publicized in the sporting pages 
of newspapers and magazines, attracts network television and radio sponsorship, 
has a particular demand and peculiar qualities differing in some respects from 
college basketball but nevertheless competes therewith ; that college and profes- 
sional rules of play differ in some respects ; that separate records and statistics 
are maintained for professional as opposed to college basketball ; that frequent- 
ly, but not always, individual and team play in professional basketball is far 
superior to that of college basketball ; that upon graduation from college only 
a small number of college basketball players either try to obtain or are able to 
obtain positions on defendants professional basketball teams ; that for the 1967- 
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1968 and 1968-1960 basketball seasons, member defendants obtained the serv- 
ices of various basketball players who graduated from college during said years ; 
that comparatively few basketball players are known as "superstars" (although 
some of the factors contributing to this status are undefinable and may be at- 
tributable to factors other than skill) ; that superstars generally possess skills 
above those possessed by the majority of professional basketball players and 
provide increased attendance and revenues for the teams for which they play ; 
that for the 1967-1968 basketball season member plaintiffs were able to obtain 
the services of a superstar who played during the 1968-1969 basketball season ; 
that generally superstars are established professional players ; that sometimes 
college players who are expected to become superstars do in fact become super- 
stars; that sometimes college players who are expected to become superstars do 
not in fact become superstars ; that sometimes college players who are not ex- 
pected to become superstars do in fact become superstars. Except as admitted 
in this answering paragraph, defendants state that they are without knowledge 
or information sufficient to form a belief as to the truth of the averments of 
paragraph 16 relating to the activities of plaintiffs and deny the remaining aver- 
ments of said paragraph. 

17. Defendants deny the averments of paragraph 17. 

18. Defendants deny the averments of paragraph 18. 

19. Defendants deny the averments of paragraph 19. 

20. Defendants deny the averments of paragraph 20. 

DEFENSE AND COUNTERCLAIM 

As and for a FURTHER DEFENSE and by way of COUNTERCLAIM 
against plaintiff s-counterdefendants (hereinafter "plaintiffs"), and each of them, 
these answering defendants-counterclaimants (hereinafter "defendants") aver 
as follows : 

1. This counterclaim and defense is filed under the provisions of section 4 of 
the Clayton Act (15 U.S.C. § 15) for violations by the plaintiffs of sections 1 and 
2 of the Sherman Act 15 U.S.C. §§ 1, 2) . 

2. Plaintiffs are engaged in the operation and management, ownership and 
control of professional basketball teams in interstate commerce in the United 
States transporting persons and equipment across state lines, including but not 
limited to the States of Kentucky, Florida, Indiana, Minnesota, New York, Texas, 
Colorado, California and Louisiana, for the purpose of professional basketball 
games in various cities in said states for which admissions are charged to the 
general public. 

3. Defendants herein (other than defendant National Basketball Association) 
own or operate professional basketball teams as members of defendant National 
Basketball Association ("NBA"), a joint venture. Pursuant thereof, defendants 
transport basketball players and equipment in interstate commerce in the United 
States for professional basketball games in various cities therein for which ad- 
missions are charged to the general public. Other than NBA, it is the purpose 
of all defendants to operate at a profit. 

OFFENSES CHARGED 

4. Beginning at least as early as December 1966, the exact date being un- 
known to the defendants, and continuing thereafter at least up to and in- 
cluding the date of the filing of this Defense and Counterclaim, plaintiffs 
have engaged in an unlawful combination and conspiracy in unreasonable re- 
straint of the aforesaid interstate trade and commerce of defendants in violation 
of sections 1 and 2 of the Sherman Act. 

5. The aforesaid combination and conspiracy has consisted of a continuing 
agreement, understanding and concert of action among the plaintiffs to injure 
defendants in their business and property for the purpose of causing defend- 
ants to merge with plaintiffs or to go out of business. 

6. Pursuant to said combination and conspiracy, plaintiffs did the follow- 
ing (among other things) : 

6.1. Prior to any basketball games by plaintiffs, they engaged in a draft of 
unique professional basketball players employed by defendants for the purpose of 
inducing said employees to breach their contracts of employment with defend- 
ants and to enter the employ of plaintiffs even though at said time plaintiffs 
knew that said employees were under contracts to render services only to 
various defendants. Plaintiffs publicly announced their intention of doing the 
aforesaid acts. 
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6.2. Pursuant to said draft, plaintiffs intentionally induced unique profes- 
sional basketball players employed by defendants or some of them, to breach 
their said contracts of employment and to enter the employ of plaintiffs. 
Among the professional basketball players so induced to breach his contract was 
one Richard F. Barry III, also known as Rick Barry. Rick Barry was an ir- 
replaceable superstar employed by defendant Lemat Corporation, the general 
partner of a limited partnership doing business under the name of San Fran- 
cisco Warriors. As so employed Rick Barry was particularly valuable in at- 
tracting audiences to games played by the San Francisco Warriors and his loss 
caused damage to the San Francisco Warriors in an amount exceeding $1 
million and to the other defendants (other than defendant NBA) in amounts 
not yet determined. To prevent and recover said damages defendant Lemat 
Corporation commenced actions against Rick Barry, Oakland Basketball, Inc., 
and others in the Superior Courts of the State of California and in one of said 
actions the Court has found that Barry's breech of contract damaged defendant 
Lemat Corporation alone in an amount in excess of $356,000. 

6.3. Pursuant to said draft and inducings of breach of contract, plaintiffs agreed 
to indemnify professional basketball players employed by defendants for any 
losses or damages said employees might incur by reason of breaching their 
contracts with defendants. 

6.4. Plaintiffs paid said Rick Barry $75,000 not to play basketball for the San 
Francisco Warriors during the 1967-1968 basketball sea on even though he was 
under court injunction not to play basketball for plaintiff Oakland Basketball, 
Inc., who, with others, had induced Rick Barry to breach his contract with 
the San Francisco Warriors. 

6.5. Plaintiffs have stated publicly that they will continue to try to induce 
professional basketball players employed by defendants (other than NRA) to 
break their contracts with defendants so as to force defendants to merge wtih 
plaintiffs. 

6.6. Plaintiffs commenced this action, not to recover for any loss or injury, but 
to harass defendants and to force them to merge with plaintiffs. 

7. As a result of the illegal combination and conspiracy averred herein, each 
of the defendants has been injured and each of the defendants (other than 
NBA) has been financially damaged by the plaintiffs in total amounts which are 
presently undetermined ; and defendants will be further injured and damaged 
unless plaintiffs are permanently enjoined from inducing professional basketball 
players to breach their contracts with defendants. When the amount of damages 
sustained by defendants has been ascertained, defendants will ask leave of the 
Court to amend this counterclaim and insert said amounts herein. 

Wherefore, defendants pray : 

1. That the aforesaid combination, conspiracy and concert of actions among the 
plaintiffs be adjudged and decreed to be an unreasonable restraint of interstate 
trade and commerce in violation of sections 1 and 2 of the Sherman Act ; 

2. That judgment be entered against plaintiffs, and each of them, for treble the 
amount of damages suffered by defendants, and each of them (other than NBA), 
as the result of the plaintiffs' violations of the antitrust laws ; 

3. That defendants be awarded their litigation expenses and reasonable at- 
torneys' fees ; 

4. That defendants have such other and further relief as the Court shall 
deem just and proper ; 

5. That plaintiffs' complaint be dismissed. 
Dated : April 17, 1969. 

Richaed J. Archer, 

Morrison, Forester, Holloway, Clin- 
ton & Clark, 
George G. Gallantz, 
Jacob Imberman, 

Proskauer, Rose, Goetz & Mendelsohn, 
By Richard J. Archer. 

Attorneys for' said defendants. 

Certificate of Service by Mail 

Richard J. Archer hereby certificates : 

That his business address is Crocker Plaza, San Francisco, California 94104 ; 
that he is an active member of the State Bar of California and that he is not a 
party to the cause. 

That on the date hereof he served a copy of 
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Answer and Counterclaim 

on each of the following, by placing one copy of each said documents in an 
envelope, addressed, respectively, as follows : Frederick P. Furth, Esq., 235 Mont- 
gomery Street, San Francisco, Calif. 94104. William C. Barnard, Esq., Sommer, 
Tinkham, Barnard & Freiberger, 815 Merchants Bank Building, Indianapolis, 
Ind. 46204. 

That said envelope was then sealed and postage fully prepaid thereon and on 
said date was deposited in the United States mail at San Francisco, California. 

Dated : April 17, 1869. 

Richard J. Archer. 

Statement of Hon. Thomas H. Kuchel, of Wyman, Bautzer, Rothman & 
Kuchel, on H.R. 10185, the Basketball Merger Bill 

My name is Thomas H. Kuchel. I am a partner in the law firm of Wyman, 
Bautzer, Rothman & Kuchel. Our Washington, D.C. offices are located at 1211 
Connecticut Avenue, N.W. We represent the two professional basketball leagues, 
the National Basketball Association and the American Basketball Association. 
They ask Congress for authority to merge into a single league. H.R. 10185 author- 
izes that merger. 

In considering this bill, we respectfully submit that Congress will decide the 
fate of professional basketball as we know it. 

The business of professional basketball is in deep economic trouble. Two clubs 
in the ABA, Pittsburgh and Miami, have failed within the past few weeks. Many 
other teams, in the two leagues are consistent money losers and several are on 
the brink of collapse. The cash losses of the ABA clubs alone, since that league's 
formation in 1967, exceed $20 million. It is unrealistic to expect that owners will 
continue to subsidize money losing clubs regardless of economic considerations. 
It is unrealistic to believe that the laws of economics can be permanently ignored. 

The National Basketball Association itself arose out of two separate leagues, 
the National Basketball League and the Basketball Association of America, 
which learned in the late 1940s that they could not survive separately in the 
face of rising costs and a bidding war. The surviving remnants in 1948 joined 
into a single league. Within a year or two, a considerable number of those rem- 
nants failed. That pattern was repeated by the All-America Conference in 
football, which was organized in 1946 and collapsed four years later with only 
three franchises surviving. They joined the National Football League. Only 
the congressional] y approved merger of the National Football League and the 
American Football League in 1966 prevented a repetition of that same bad 
history. Only the enactment of the merger bill can forestall professional basket- 
ball from repeating the dismal cycle of its earlier days. 

Without enabMng legislation, the two leagues are effectively precluded fro)n 
uniting into a single league because of the risk of injunctive action and treb'e 
damage liability under the antitrust laws. 

In the case of professional basketball, the risk is not merely hypothetical. A 
lawsuit, Robertson et al. v. National Basketball Association, et ah, 70 Civ. 15H6 
(S.D. N.Y. 1970), has been filed seeking to prevent the merger. A preliminary 
injunction issued May 4, 1970, prohibits its consummation. The injunction, 
however, expressly recognizes the constitutional right of the two leagues to 
petition Congress for merger legislation. By seeking approval of the bill before 
you, the two leagues exercise their right of petition. 

There is, however, a further factor which makes merger legislation a practical 
necessity. Let the record be clear. Professional basketball, unlike professional 
baseball, is subject to the antitrust laws. It is possible that at tbe end of long 
and costly litigation, the Supreme Court would hold that an agreement by the 
two leagues to merge does not vio'ate those laws. Meanwhile, the ever-esca'atirr: 
bidding war, which merger alone can halt, would have done its deadlv 'vorir 
The reprieve, I am afraid, would arrive after the execution. 

Professional league basketball asks of Congress only that which is ess^ntfi 1 
now. It needs, and the merger legislation before you would authorize, a nprro"' 
exemption from the antitrust laws. The simple, single act of merger, by which *•>■> 
two leagues would combine into a single league, would be exempt. That is al.». 

Basketball would receive nothing more than that minimum authority to merge 
which Congress granted professional football in 1966. Of that authority, the Sei - 
ate Judiciary Committee said, in favorably reporting the football merger legis- 
lation : 
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"It is the intent of the committee that the new league will commence operations 
with no greater antitrust immunity than the existing individual leagues now 
enjoy. The sole effect of this legislation is to permit the combination of the two 
leagues to go forward without fear of antitrust challenge based upon a joint agree- 
ment between the member clubs of two leagues to combine in a single league and 
to conduct their affairs as members of a single league." S. Rept. No. 1654, 89th 
Cong., 2d Sess. 3 (1966). 

That, Mr. Chairman, is precisely what be believe is and should be the intent of 
the basketball merger legislation. 

Basketball today is the only major professional sport which operates through 
two wholly independent leagues. It has the widest geographical distribution of 
any professional league sport in the nation. 

However, unless merger is promptly consummated, it is my belief that addi- 
tional franchises will fail. That would be to the detriment of the basketball fans 
of America, and of the players, many of whom would no longer have the oppor- 
tunity to be a part of this sport, and to the detriment of the clubs, those which 
would remain and those which would perish. 

It is a tragedy that the Pittsburgh and Miami clubs failed. Loyal fans in those 
cities were deprived of basketball. Players were deprived of jobs. Investments of 
hundreds of thousands of dollars were wiped out. Failures will recur unless Con- 
gress takes positive and immediate action. 

Mr. Chairman, I turn now to a matter that has been of keen interest to observ- 
ers of and participants in the Senate hearings : the relationship between the play- 
ers and the clubs. 

We do not understand that the spokesman for the NBA players challenges the 
concept of merger, standing alone. Rather, it appears that they are not opposed 
to merger insofar as it would occur without any reserve clause or options with the 
exception of a one year option being allowed following a one year rookie contract. 

I wish first to emphasize that there is no reserve clause in professional league 
basketball. 

The classic definition of a reserve clause, given by Assistant Attorney General 
Victor R. Hansen in 1957 before the House Judiciary Committee, is that it is a 
clause in the contract which gives the club holding the contract an exclusive, per- 
petual option on the player's services, implemented and reinforced by rules under 
which all clubs agree not to employ a player under reservation to another club. 

That clause and those rules do not exist in either professional basketball 
league. Article 22 of the NBA Uniform Player Contract permits the club em- 
ploying a player but one single exercise of an option to renew and that for one 
year only. The courts have so held. If the option is exercised by the club, then 
at the conclusion of the option year, the player is a free agent. The NBA has 
so informed the NBA Players Association that this is the NBA interpretation. 

In Article 15 of the ABA Uniform Player Contract, it is expressly stated 
that a club has but one option to renew and for one year only. The entire con- 
tract, including Article 15, is embodied in the collective bargaining agreement 
between the ABA players and the league. 

So far as the NBA Uniform Player Contract is concerned, that contract, in- 
cluding the option provision, has been agreed to by the NBA Players Associa- 
tion as a part of its collective bargaining agreement with the NBA. 

Let it be understood that the professional basketbaTl Uniform Player Con- 
tracts are subject to collective bargaining under the nation's labor laws. It 
is most important to understand that, so far as the clubs are concerned, any 
disputes between players and owners, today or under the single merged league, 
should properly be the subject of the collective bargaining process. 

Mr. Chairman, the NBA, which will b'e'the surviving league under the merger, 
by letter dated September 2, 1971, made a five-point offer to the Players Associa- 
tion regarding the option clause. This Subcommittee should know of that offer. 
I request that a copy of that letter be included in the record at this point. 

In brief, the NBA offer recognizes the right of each player, upon the expira- 
tion of his contract, to bargain freely with all clubs as he wishes. At the same 
time, it recognizes the legitimate interests of the club with whom the player 
has been under contract, as well as the legitimate interests of his former team- 
mates and the fans. It seeks to accommodate both the principle of balanced 
competition and the right of each player to seek to better himself. 

Let me summarize that offer. 

First, rookie contracts would be for one year with an option in the club to 
renew for one additional year, unless the club and the rookie agree on a longer 
term. 
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Second, the option clause would be omitted from all future contracts with 
veteran players. 

Third, the option clause would remain in existing contracts hut would be 
dropped from succeeding contracts. 

Fourth, before a free agent whose contract has expired signs with another 
club, the former club could retain his services by meeting the highest offer 
made to him. This is referred to as a "right of first refusal." We believe it is 
reasonable in view of the importance a given player may have to his team. 

Fifth, if a player whose contract has expired does sign with another club, 
the former club would receive compensation from the club with which the player 
has signed. This compensation would be determined by an independent three- 
man arbitration panel, in whose selection the players would participate equally 
with the league. The compensation might be in the form of money draft choices, 
assignment of player contracts, or any combination thereof as the panel decides. 

In the determination of compensation, the arbitration panel would be gov- 
erned by the following principles : 

1. Impact of the transfer of the player upon the attendance and revenues from 
all sources of the club to which the player involved was under contract (the 
former club ) . 

2. Impact of the transfer of the player upon the competitive ability of the 
former club. 

3. Evidence of any special costs incurred by the former club, such as unusual 
and exceptional promotion activities designed to enhance the value of the player 
to the club. 

4. The arbitrators shall not consider the difference between the level of con- 
tract payments to the player by the former club and the level of contract pay- 
ments to be paid him by the club with which he has signed. 

5. The arbitrators shall not award compensation so substantial as materially 
to discourage the movement of players from one club to another. 

I emphasize that the arbitration panel would be completely independent. I em- 
phasize, too, that the guidelines in determining compensation would ban the 
award of compensation to the former club at a level so high as to discourage the 
movement of players. The aim is to provide a limited measure of compensation 
if a top star signs with another club. Let there be no doubt that when that hap- 
pens, it is not simply the former club which suffers. The players who remain 
with the club are also losers. So are the fans of that club. A single player in a 
sport like basketball can mean the difference between a championship team and 
an also-ran. The loss of a single top player crucially affects his teammates and 
their futures. 

I regret that the representative of the NBA Players Association has not ac- 
cepted the five-point offer. 

The differences with the players come down to what to do about veterans, 
essentially points four and five of the NBA offer of September 2, 1971. 

Mr. Chairman, what we have here is a problem which involves the interface 
of two important principles. 

One of these principles is that professional league basketball, like other pro- 
fessional league sports, is different from other businesses in the vital element of 
the necessity for balanced competition among the members. Agreements by com- 
petitors restricting competition among them, which in other businesses would 
violate the antitrust laws, are, in the case of professional league sports, essen- 
tial to any kind of championship play. The rules of the marketplace cannot be 
the same as those of the sports arena. The need for agreement among the mem- 
bers of a sports league on rules and regulations and on other matters designed to 
foster equality of competition will continue after merger. 

The other principle involved in this interface — the one on which the players 
understandably lay such great importance — is that a player, when his contract 
expires, ought to be a free agent, able to bargain freely with all clubs desiring 
his services. 

These principles are both important. Each is reasonable. The club owners 
appreciate the players' desires to achieve the greatest possible personal rewards 
that their talents may merit. And I believe the players appreciate that it is 
equally important that teams avoid the hazard of ruin by the sudden loss of key 
players to any given club. 

How do you reconcile these two principles? How do you harmonize them in 
a fashion that takes account of the legitimate needs of both the players and the 
clubs, all to the end of support by the fan? Unless there is reasonably close com- 
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petition on the court between the teams in professional basketball, where will 
public support come from? People are not going to patronize games that are mere 
exhibitions between a diminishing number of clubs. 

For its part, NBA has attempted to reconcile the two concepts by the retention 
of a right of first refusal and by the provision that the arbitrators may not set 
compensation at so substantial a level as materially to discourage the movement 
of players from one club to another. We believe that this proposal is workable 
and can be the basis for an honorable bargain. 

In the face of that proposal, any charge that the basketball owners are seeking 
to maintain a system of lifetime slavery on the players is sheer nonsense. 

We believe that the right of first refusal and the provision for compensation is 
a fair compromise. It does not go the whole way with the clubs or with the 
players. The players have not agreed to this offer. We believe that the disagree- 
ment can and should be resolved through collective bargaining. The avenues of 
collective bargaining are open and available. Merger is critical to the continued 
ability of professional basketball to maximize job opportunities and economic 
benefits for the players. It should not be held hostage to the resolution of this 
disagreement. Unless merger comes soon, there will be less to bargain over and 
fewer players with whom to bargain. 

The enactment of the merger bill will not change the relationships between 
the clubs and the players in respect to either antitrust or labor law matters, other 
than the simple act of merger ; that, is, instead of two leagues, there will be one. 

Nor will the enactment of merger legislation take from the Congress its right 
of legislative oversight of player-club tenure and all other aspects of the sport. 
If enacted, the merger bill will not freeze into permanency any particular form 
of owner-player relationship, and certainly it will not and could not prevent 
Congress from legislating in the future. If the merger is authorized now, and if, 
thereafter, Congress concludes that other professional sports legislation is re- 
quired, the enactment of the merger bill will not have even remotely deprived 
Congress of its power to legislate. 

The clubs and the players are at an impasse in their own attempts to reach an 
acceptable agreement. But, I repeat, this is not a disagreement over the need for 
merger itself. We believe it would be wrong — it would be contrary to the public 
interest — for the legislative process to fail because of disagreement on the terms 
of future contracts. Many of the remaining clubs cannot survive without immedi- 
ate merger. 

We urge, respectfully and emphatically, that the Congress enact merger legis- 
lation promptly. 

Attachment. 

National Basketball Association, 

September 2, 1971. 
Lawrence Fleisheb, Esq., 
15 Columbus Circle, Sixth Floor, 
New York, N.Y. 

Dear Mr. Fleisher : By this letter, the National Basketball Association states 
in detail an offer embracing proposals heretofore made to the NBA Players Asso- 
ciation through you as its representative, as clarified hereinafter. The proposals 
relate to Article 22 of the NBA Uniform player contract. 

Preliminarily, permit me to advise you of a decision reached by the Board of 
Governors and independent of this offer. Subject to approval by the Players 
Association, which we assume will not be withheld, when a club exercises its 
option to renew an existing contract, the authority reserved therein by the club 
to reduce the compensation for the option year by as much as 25 percent will not 
be exercised. The compensation during the option year will remain the same as 
for the preceding season, and the provision in Article 22 permitting a reduction of 
up to 25 percent in compensation payable during the option year will be omitted 
from future player contracts. 

Further permit me to advise you that it is the position of the NBA that Article 
22 permits but a single exercise of an option to renew for one year, and that the 
contract if so renewed carries with it no further option to renew. NBA interprets 
Article 22 to mean that if a player plays out his option year, he is a free agent. 

On behalf of NBA, I now set out the following five-point offer to the NBA 
Players Association : 

1. The term of a rookie contract shall be for one year with an option in the 
club to renew the contract for a single additional year at no reduction in com- 
pensation unless the club and the player involved agree on a longer term. 
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2. No option provision will be included in future contracts with veterans. A 
veteran is a player whose rookie contract has expired. 

3. The option provision will remain in existing contracts. 

4. Until the player has played the last game (including the last playoff game, 
if applicable) of the last season covered by his contract (and the option year, if 
any), he may not negotiate, or discuss terms of employment, with any club other 
than his own employer. Before a free agent whose contract has expired signs 
with another club, the former club, by meeting the highest offer made to the 
player, shall have the right to retain such player and sign him to a new contract. 

5. If a player who has become a free agent by reason of the expiration of his 
contract signs with another club, a limited compensation shall be paid by the 
signing club to the club to which the player was formerly under contract, such 
compensation to be determined under the following procedures and principles : 

A. A three-member arbitration panel shall be established to which all such 
compensation cases shall be referred. The NBA Players Association and the Com- 
missioner shall each select one member and the two members so selected shall 
select the third member, who shall chair the panel. In the event the third member 
is not agreed upon within 30 days, the third member shall be selected by the 
President of the American Arbitration Association. A vacancy in the panel shall 
be filled by the appropriate appointing authority. 

B. In the determination of compensation, the following principles shall govern : 

1. Impact of the transfer of the player upon the attendance and revenues from 
all sources of the club to which the player involved was under contract (the 
former club ) . 

2. Impact of the transfer of the player upon the competitive ability of the 
former club. 

3. Evidence of any special costs incurred by the former club, such as unusual 
and exceptional promotion activities designed to enhance the value of the player 
to the club. 

4. The arbitrators shall not consider the difference between the level of con- 
tract payments to the player by the former club and the level of contract pay- 
ments to be paid him by the club with which he has signed. 

5. The arbitrators shall not award compensation so substantial as materially 
to discourage the movement of players from one club to another. 

O. A compensation award by the arbitration panel, arrived at by the applica- 
tion of the foregoing principles, may be in the form of money, draft choices, as- 
signment of player contracts, or any combination thereof as the decision specifies. 

D. A decision of a majority (two) of the arbitrators shall constitute the de- 
cision of the arbitration panel. However, in the event a majority of the arbitra- 
tors are unable to agree, the determination of the neutral arbitrator shall con- 
stitute the arbitration decision. 

B. The expenses of each case shall be borne equally by the two clubs. 

The arbitration plan is designed to help maintain balanced competition among 
highly motivated and skilled teams. Balanced competition is the single, most 
important element in fan appeal. Without a widespread public demand for the 
sport, there can be neither clubs nor players. Conditions reasonably designed to 
foster balanced competition are, therefore, the legitimate concern of the general 
public as well as the clubs and the players. 

The arbitration plan is important to balanced competition'. Its aim is to pro- 
vide a reasonable measure of compensation for the loss suffered by a club and 
by its remaining players and by its fans, if top stars sign wih another club. But 
the arbitration plan does not seek that aim at the expense of a player's right, 
upon the expiration of his contract, to bargain freely for benefits commensu- 
rate with his ability. It bans the award of compensation to the former club at 
a level so high as to discourage the movement of players ; and it excludes market 
value as an element of that award. It is, therefore, a reasonable step toward 
maintaining basketball as America's most widespread, major professional team 
sport. 

I need not emphasize something that both you and the members of the Players 
Association know, namely, the importance which NBA places on a merger of 
the two leagues. That and the draft are necessary elements to the preservation 
and growth of professional basketball as a highly competitive fan-oriented sport. 
Important also is the arbitration plan. Without these elements the public, the 
players and the owners will ultimately suffer by a weakening of the attractive- 
ness of the sport. We, therefore, urge the Players Association to consider this 
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offer in the serious spirit in which it is tendered. While we hope to pursue this 
offer with you at once, there can, of course, be no final agreement until we know 
the direction in which Congress is moving on the merger issue. 

I am prepared immediately to discuss each element of this offer further with 
you. 

May I have your early response. 
Sincerely yours, 

Edmund S. Irish, 
Chairman, NBA Negotiating Committee. 



Statement of Walter Kennedy, Commissioner, National Basketball 
Association, on H.R. 10185, the Basketball Merger Bill 

I am Walter Kennedy, Commissioner of the National Basketball Association. 
I have been involved in professional basketball for over twenty-five years. I am 
pleased to appear before you to urge early passage of H.R. 10185. 

The National Basketball Association traces its history from the founding of 
the Basketball Association of America in 1946. With a shaky beginning, and 
with ups and downs along the way, the NBA was, by 4966, the only professional 
basketball league to establish itself as a permanent part of America's major 
league sports program. At that time, it was a 10-team league. 

In 1967 came competition — the American Basketball Association. The com- 
petition between the NBA and the ABA did not take place on the basketball 
courts. It took place between clubs competing for players and, in particular, 
competing for a yearly handful of college stars. That competition has been so 
severe that it has undermined the very foundations of professional basketball. 

The NBA itself grew out of two separate leagues, the Basketball Association 
of America and the National Basketball League. These two leagues could not 
survive as separate entities because of rising costs and the annual bidding war. 
The National Basketball League had, by and large, the better players. The Bas- 
ketball Association of America, however, had the larger cities and the better 
arenas. 

It was clear at that time that a bidding war between the two leagues could 
only end in disaster. 

Two National League teams joined the BAA in 1948. Several other teams im- 
mediately did the same. In August of 1949, the surviving 8 National Basketball 
League teams joined the BAA. It became a 17-team league but, unfortunately, 
many of the franchises were too. sick financially to survive. The league, which 
changed its name from the Basketball Association of America to the National 
Basketball Association and which in 1949 had 17 teams, had shrunk to but 8 
clubs by 1954. The weak franchises died. 

In its 26 years, the NBA has seen 15 franchises fold completely, and 10 fran- 
chises relocate. In 1961, the membership increased to 9 — the first increase since 
1954. Since 1967, 7 additional NBA franchises have been added. 

Mr. Chairman, I am advised by an economist who has analysed financial in- 
formation supplied by our clubs, that the vast majority of the clubs in my league 
have operated at a loss in one or more years since the formation of the American 
Basketball Association in 1967. The economic necessity for merger is certainly 
not limited to the clubs in the American Basketball Association. Every year, with 
the approach of another bidding war, I am reminded of our concern in the 
forties. I am even more concerned, with the recent demise of two ABA clubs, that 
the collapse is about to be repeated. 

I think a most important consideration in evaluating H.R. 10185 should be the 
millions of basketball fans in this country. Someone opposing the bill might say 
let the weak clubs go under. I do not think this is an alternative. 

The immediate impact of that decision is to deprive dedicated fans of basket- 
ball not because they do not support a club, but because of circumstances which 
they cannot control. 

The two leagues are destroying each other by the competition for graduating 
college players. Professional league sports are not like any other business. Bal- 
anced competition among the teams is the essence of sports leagues. To achieve 
balanced competition on the court, the teams must operate under conditions 
which provide stability to the sport. This concept of balanced competition exists 
in no other business. By their very nature, teams in league sports cannot compete 
against each other in their business operations like other businesses. To do so 
leads to chaos. That is what we have today. 
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Clubs and players alike are devoting more attention to courts of law than 
playing courts. Clubs in botb leagues are struggling for their very survival and 
in the process are committing financial suicide by saddling themselves with con- 
tracts for untested rookies far exceeding their ability to pay. 

I sincerely hope for approval of the merger bill. It will bring the stability which 
all participants in professional basketball desperately need — stability without 
which the history of the late 1940s and early 1950s will repeat itself. 



Statement of Jack Dolph, Past Commissioner, American Basketball 
Association, on H.R. 10185, the Basketball Merger Bill 

Mr. Chairman and gentlemen, I am Jack Dolph, past Commissioner of the 
American Basketball Association. I am pleased to appear before you today to 
urge the necessity and urgency of favorable consideration of H.R. 101S5. 

The ABA recently concluded its annual meeting at which it was forced to 
fold two franchises," Florida and Pittsburgh. Their demise, of course, represents 
a tremendous economic loss to the owners of those franchises. It also represents 
a loss of almost 20% of the playing positions in the entire league. The failure 
of Miami and Pittsburgh will have the net result of eliminating 24 player 
positions. With 11 teams, there was a total of 132 playing jobs. With 9 teams, that 
number is reduced to 108. Any way you look at it, there will be 24 fewer player 
positions in the ABA as a result of the failure of these two clubs. 

But the biggest losers, when something like this happens, are the fans. Loyal 
fans are frustrated by the realization that, in some cases, nothing they can do 
will forestall collapse. 

Our difficulties are many. The clubs in the ABA, since their inception in 1967, 
have had aggregate cash losses exceeding $20 million. These losses do not 
include any depreciation of player contracts. These losses are those of men who, 
had they considered their investments in basketball simply on the basis of 
sound business principles, would have abadnoned the sport long ago. 

Mr. Chairman, our immediate concern is the survival of the nine clubs remain- 
ing in the ABA. We have spent a fortune and undergone untold frustrations in 
our efforts to merge. Some people feel the bidding war is a good thing. The truth 
is that it is destroying professional basketball and disrupting college basketball. 

Let me give you an example. One ABA club signed an untried rookie to a 
five-year, no-cut contract, valued at $900,000. In addition, the contract provided 
that the player receive a $50,000 bonus, three Cadillacs over a five-year period, 
and a $2,000 per year housing allowance. The player's mother was also hired 
to work in the club's Public Relations Department for an annual salary of 
$10,000. There are numerous other equally staggering examples of clubs saddling 
themselves with costly contracts. One graduating player signed a five-year 
contract with an ABA club providing for compensation amounting to approxi- 
mately $400,000 per year. Why? Because under today's bidding w r ar, each elub 
must sign the best talent available with little regard for cost or future impact 
on the club's financial health. Unless a club stays alive today by maintaining its 
competitive playing ability, there can be no tomorrow. In a bidding war, no 
team dares temper its current bids out of consideration for its future financial 
well-being. 

Every Member of Congress and the general public, as well as every profes- 
sional basketball player, is well aware that bidding war pressures have tempted 
college players and clubs alike to disregard rules designed to protect collegiate 
athletics. 

Merger, with its one unified league and common draft, would end the bidding 
war which threatens the destruction of professional basketball and the disrup- 
tion of collegiate basketball. To bring about merger, H.R. 10185 must be enacted 
now. 

Mr. Chairman, my concern is based upon fact. Every American Basketball 
Association franchise, regardless of where located, has operated at a loss every 
season since the league's creation. These losses have, in some cases, exceeded $1 
million per team per year. 

The situation is not merely serious — it is critical. To delay action is to invite 
destruction. And to delay merger legislation while while other issues are con- 
sidered, can kill professional league basketball as surely as if relief were denied. 

I pride myself on my relationship with the players in our league. I think 
this pride is justified by the league's recognition of the ABA Players Associa- 
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tion in 1970 and the progress which the Players Association has made since 
then. This legislation is vital to the players in professional basketball if for 
no other reason than that each franchise death cancels out players' jobs. We 
recognize and encourage the individual and collective bargaining rights of the 
players. Without merger, there will be less to bargain over and fewer players 
to bargain for. 

We want to keep the remaining nine ABA Chilis alive and well where they 
presently exist ; we want to upgrade the competitive ability of the weaker teams 
in both leagues ; and we want to unify the rules and the playoff schedules so 
that a season's contests will be a true test of the relative competitive merits of 
a team. The fans want a national champion. The successful passage of this 
legislation will give the fans a truly national champion, while fostering the 
economic well-being of every professional basketball club. 



Statement of Wendell Cherry, Part Owner, Kentucky Colonels Basketball 
Club, and Chairman, American Basketball Association Merger Committee, 
on H.R. 10185, the Basketball Merger Bill 

Mr. Chairman and gentlemen, my name is Wendell Cherry. I reside in Louis- 
ville, Kentucky. I am Chairman of the Merger Committee of the American 
Basketball Association and part owner of the Kentucky Colonels, which plays 
its home games in Louisville. 

In the fall of 1969, four associates and I acquired the Kentucky franchise for 
$605,000, a figure representing the approximate losses of the previous owners, 
who acquired the franchise when the league was organized. To give you an idea 
of the economics of professional basketball under the present circumstances, 
I have attached a Statement of Income for my club which covers the 1969-70 
and 1970-71 playing seasons. The statement was prepared prior to the conclusion 
of this past playing season. However, it does contain a 1971-72 "forecast" which 
proved reasonably accurate. 

J call your attention to the percentage of total income which went to player, 
coach and training costs, including all salaries. In the 1969-70 season, those 
costs, which totaled $374,197, equaled 99.9% of the total income of the club. 
Forgetting game expense, forgetting all other items of expense necessary to run 
a professional basketball club, the salaries alone were almost 100% of our 
1969-70 revenue. We had increases in revenue in 1970-71 ; it went up from 
$374,000 to $658,000. The percentage that salary expense bore to total income 
dropped from 99.9% to 77.4.% For the 1971-72 season, based upon the forecast, 
it was 78.3%. 

I have record numbers of people in Kentucky coming to the games — up from 
an average of 3S00 per game in 1970, to 7500 per game in 1971, and 8600 per game 
in the season just ended. Our club probably has the eighth largest average per 
game attendance in all of professional basketball. Tet, with the bidding war be- 
tween the NBA and ABA, it has been and will continue to be impossible for us 
to operate at a profit. These are the facts. 

We have consistently had substantial losses since we acquired the club in 1969. 
These losses are close to one-half million dollars a year and are primarily attrib- 
utable to the incredibly high salaries paid to rookies and veterans. 

The situation exists because, at present, there is no orderly market of any kind 
for the introduction of new players into the professional leagues. The "market" 
that exists is two clubs bidding for one player .That is no market at all under any 
economic definition. 

The application of the antitrust laws in the past has been with one goal in mind 
and that is that "free markets" be preserved in all areas of the economy. A free 
market is classically defined as one in which there are a sufficient number of 
sellers and buyers so that the withdrawal of any one would not measurably affect 
the price in the marketplace. In our situation, we have simply a case of one seller 
and two buyers. This situation has led to the excesses which have caused the col- 
lnpse of two ABA clubs and which have brought all of professional basketball to 
the brink of financial ruin. If professional basketball is to expand and meet the 
legitimate and overriding interests of the American sports fan, it must be built 
on a relatively stable economic base. It simply cannot survive much longer under 
present circumstances. 
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For example, if you look at the operational results of the American Basketball 
Association, you find that some clubs would have been better off not to have fielded 
a team at all. In fact, the aggregate losses of ABA clubs, by the best estimates 
based upon the information available, indicate that their combined losses as a 
league would have been cut approximately in half by not playing basketball at 
all. The present salary levels approach 40-50% of the operating budget of the 
typical ciub in the American Basketball Association. This is almost twice as high 
as in other areas of professional sports. 

It is true that expansion in the last five years has put stresses on revenues as 
new markets have developed in the sport. But is it not in the public interest to 
expand the sport into new potential areas of fan participation? However, this 
consideration takes a very large back seat to the first and overriding problem 
which is the exorbitant and, in fact, ridiculous salaries being paid to incoming 
players and some veteran players as a result of the bidding war. 

There is no evidence, given any reasonable perspective, that merger of the two 
professional leagues into a single league will significantly alter the opportunity 
of salary increases for players who prove their worth on the court. Prior to there 
even having been another league, salaries of superstars in the National Basket- 
ball Association were approaching .$100,000. The genuine superstars in all of pro- 
fessional sports have reached salary levels higher than anyone could have en- 
visioned a decade ago, and rightly so. We can see no reason why established play- 
ers who have proven their merit on the court should be significantly harmed by 
merger of the two leagues and the introduction of a common draft for incoming 
talent. In fact, the vast majority of players will benefit in the long run. 

Mr. Chairman, the public interest, of which you in the Congress are custodians, 
will be served by the passage of this legislation because, in the final analysis, the 
public- interest will suffer the most if we continue on our present course. Two 
clubs have folded and there is no question but that many others are in severe fi- 
nancial straits. In the absence of merger legislation, I fear a significant number 
of ciubs will fold. The remaining clubs will have to struggle to produce additional 
capital to stay alive. The fans will be subjected to ever-increasing costs in terms 
of ticket prices to see the contest, if there is one. I sincerely urge the members 
of this subcommittee to favorably consider H.R. 10185, with all due speed, in order 
to provide much needed relief to all those associated with professional basketball. 

Attachment. 
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Statement of Abe Pollin, Owner, Baltimore Bullets Basketball Club, and 
Chairman, National Basketball Association Merger Committee, on II. R. 
10185, the Basketball Merger Bill 

Mr. Chairman and gentleman, my name is Abe Pollin. I am the owner, with my 
wife, of the Baltimore Bullets Basketball Club. I am also Chairman of the Board 
of Governors of the National Basketball Association and of the NBA Merger 
Committee. I am pleased to appear before you today to support and urge passage 
of the merger legislation before you. 

Merger is essential to the future of professional basketball. Having been part 
owner of an NBA club for three years and sole owner, with my wife, for the 
past four years, I feel I can give you an accurate description of the situation 
that exists in professional basketball. 

My team, the Baltimore Bullets, has run the gamut on the basket! all courts. 
We went from last place to first place in the period of one year. 1968-69. We won 
the Central Division or Conference Championship in three of the last four years. 
Prior to that, we did very poorly in the won-loss column. 

I have a very sincere concern for the financial and personal well-being of the 
ballplayers who are members of the Baltimore Bullets. I consider them not only 
as professional athletes, but as human beings who have the same problems, 
hopes and aspirations as other human beings. I have tried to act in accordance 
with that concern in dealing with players and as Chairman of the NBA Merger 
Committee. 

I consider the Baltimore Bullets to be one of the very best teams in the world 
of basketball, having gone to the playoffs last year and to the finals in the play- 
offs the year before last. However, Mr. Chairman, our success on the basketball 
courts was in complete contrast to the financial failures which we suffered last 
year and the year before last. The year before last, as Eastern Conference Cham- 
pions, even with close to $500,000 in playoff revenues alone, the Baltimore Bullets 
still lost $213,000. If you exclude from that loss the depreciation of player con- 
tracts of $33,000 and $30,000 as non-deductible amortization of franchise, the loss 
was still $150,000. Last year, we finished first in our division and our loss was 
even greater, being approximately $490,000. 

Another interesting point is the fact that in the same years, 1970-71 and 
1971-72, players' compensation amounted to about 85% of total net gate receipts 
from all 41 regular season home games. As you can see, under present conditions 
professional basketball is in serious financial trouble. 

The disastrous annual competition between the two leagues for untried rookies 
is the main cause of our financial problems. A player who has been in the league 
long enough to prove his ability certainly should be paid a salary commensurate 
with that ability. But by paying the new players totally unrealistic salaries, the 
whole salary picture is unbalanced. 

I am saddened at the position the NBA Players Association has felt com- 
pelled to take regarding the merger legislation. I can say in all honesty that I 
feel the proposal made to the NBA Players Association regarding the option 
clause by the NBA owners is fair and equitable to all parties. The proposal is 
entirely workable and, as far as we are concerned, is subject to further negotia- 
tions at any time. But that is really a secondary matter to the merger itself. 

The basketball fans of America have a vital stake in the passage of this 
merger legislation. If the merger is permitted, fans all across the nation will 
be in a. position to see the very best players compete in their cities. I envision 
a championship game which would capture the imagination of all basketball fans 
in the country. 

Mr. Chairman, I urge you and your colleagues to act favorably on the merger 
legislation. In the final analysis, it is not simply club owners and basketball 
players who will be harmed by the collapse of a number of clubs, but the fans. 

It is in the interest of fans everywhere that stability be brought to profes- 
sional basketball with the passage of II. R. 10185. Unless it is passed in the near 
future, I fear both leagues will bid themselves right out of existence 



Statement of Robert R. Nathan, President, Robert R. Nathan Associates, 
Inc., on H.R. 101S5, the Basketball Merger Bill 

My name is Robert R. Nathan and my office address is 1200 Eighteenth Street, 
N.W., Washington, D.C. I am an economist and the president of Robert R. Nathan 
Associates, Inc., a firm of consulting economists. I appear in support of H.R. 
10185, having been retained by the Merger Committees of the National Basket- 
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ball Association and the American Basketball Association to study and to report 
on economic and financial aspects of professional basketball and on the economic 
effects of the proposed merger. 

I have been engaged in economic research and analysis and in the formula- 
tion of economic policies in the service of the United States Government and in 
private practice for 40 years. 

My associates and I have conducted economic studies for a variety of Ameri- 
can corporations, trade unions and nonprofit organizations ; for Government 
agencies, including the Department of Justice, the Defense Department, the De- 
partment of Commerce, the Department of the Interior, the Department of Agri- 
culture, the Department of Labor, the Federal Communications Commission, 
the Agency for International Development, the Economic Development Adminis- 
tration, the Office of Economic Opportunity, and the Office of Management and 
Budget : for states and cities of the United States, including Connecticut, New 
Jersey. New York. Pennsylvania and Wisconsin ; and for the District of Colum- 
bia, the cities of Philadelphia and New York, and the Port of New Y'ork Au- 
thority. 

We also conducted a study of the Milwaukee market for major league baseball 
for the State of Wisconsin in 1966, and an analysis of the economic impact of the 
Green Bay Packers on Green Bay and Milwaukee for the Green Bay Packer Cor- 
poration in 1968. Last year, I testified before the United States District Court, 
Southern District of New York, for the plaintiff, in the case of Curtis C. Flood 
vs. Bowie K. Kuhn, on the question of the baseball reserve clause. 

I have appeared as an expert in many administrative proceedings before the 
Federal Power Commission, the Federal Communications Commission, the Inter- 
state Commerce Commission, the Civil Aeronautics Board, the Maritime Adminis- 
tration, the United States Court of Claims, the Indian Claims Commission, and 
the Federal Trade Commission, often involving issues of competition and regula- 
tion. 

INTRODUCTION 

Athletic teams and contests have played an important role in national life 
throughout history. Ruins of great stadiums and reports of ancient games attest 
to this. From the start, athletic contests were important both to those who par- 
ticipated and to spectators. There has been some tendency in recent years to cite 
the growth of spectator sports and the decline of participatory sports in the 
United States and other countries as an adverse development. Spectator par- 
ticipation and active participation in sports need not be in conflict, and may 
actually stimulate each other. There have always been sporting events for spec- 
tators. Chariot races in ancient times, cricket in England, soccer in many Euro- 
pean and Latin American countries, and modern rugby football in Australia and 
New Zealand are all cases in point. 

The development of organized professional sports, structured in leagues with 
authorized or franchised teams, has added another dimension within the past 
century. With the development of professional baseball in the 19th century, pro- 
fessional football some 50 years ago, and professional hockey and basketball more 
recently, athletic organizations took on the nature and characteristics of busi- 
ness, with full recognition of such economic factors as marketing, design and 
quality of services, revenues and costs, continuity of inputs and outputs, incen- 
tives, investment, and the like. 

Professional sports enterprises as we have come to know them are more than 
voluntary assemblies of men and women for the purpose of performing athletic 
feats before the public. They are businesses, with all of the basic elements associ- 
ated with enterprises in market economies. 

Today, the leagues and teams which operate professional basketball are, in 
fact, offering recreation and entertainment services in competition with other 
professional sports, amateur sports such as college teams, and a great many other 
forms of entertainment and recreation such as movies, television, theater, and 
musical performances. 

As in other business sectors, the economic aspects of professional sports activi- 
ties encompass the essentiality of providing an environment conducive to a sub- 
stantial degree of financial stability in this area. If the teams are to continue 
in business, to he competitive with each other, and at the same time to be rela- 
tively stable geographically, there must be reasonable prospects for successful 
business operations. 

Persons and groups attracted to sponsorship and financial support of profes- 
sional sports organizations seem often to look to personal satisfaction, the de- 
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velopnient of community pride, and other factors in addition to prospects of 
financial rewards for their efforts. Many persons and g-oups have invested 
money and time in the development of professional athletic teams to repre- 
sent a city or area, with considerable risk of large financial losses and limited 
assurance of financial return. 

Some of the willingness to assume such risks may well derive from the 
fact that our tax structure provides for the possibility of writing off losses 
incurred in one business against gains that have been made in others. This 
method of supporting athletic teams at less than full cost to the individual or 
group owners has sometimes been used, especially when the early development 
of the professional sport itself or the development and the location of the team 
made losses likely or inevitable for several years. But (his could hardly be 
a continuing basis for ownership and investment in sports enterprises. What- 
ever special circumstances may affect entrepreneurial decisions, it is important 
to recognize that the basic business and economic forces which influence and 
shape decisions in the purely industrial and commercial world will also pre- 
dominate in professional sports in the longer run. 

THE SUPPLY AND DEMAND FOR PROFESSIONAL BASKETBALL 

A great many factors enter into the development of a successful profes- 
sional sports league, and of the teams which comprise the league. An interest 
on the part of the public must exist or be in prospect. A pool of players, 
largely from amateur sources such as colleges and universities, is essential. 
Investors must, often be willing to risk large financial losses against the pos- 
sibility of future operating or capital gains, plus the value of enhanced com- 
munity prestige, if such enterprises are to take root. 

The public must be made aware of the pleasure or satisfaction it can get 
out of watching skilled players compete against each other in the sport. Com- 
munity pride as well as active interest in the team must be fostered. Arenas 
or stadiums must be provided. Auxiliary services, such as parking and food and 
drink concessions, must be organized. 

Beyond these routine business questions, it is absolutely essential that the 
teams which compete against each other in a league be matched closely enough 
so that the outcome of single contests and league championships continue to 
be in doubt. People will not pay to see a consistent loser, either at home or 
away, as has been dramatically demonstrated in many sports. 

Balanced competition among the teams in a league is most important for 
the economic success of professional sports teams. This requires relatively 
equitable access to the pool of playing and coaching talent and to market that 
can financially support a professional team. The assurance of relative stability 
and continuity is also required. Since the number of people available in the 
market area of some cities is so much smaller than for other cities, some pool- 
ing of market areas may be needed. Some professional sports leagues have 
made arrangements for pooling some or all of the proceeds from television, from 
playoff series, and from the sale of new franchises within Ihe league. 

THE NATURE OF COMPETITION 

The nature and degree of competition among leagues and teams vary over the 
life cycle of a professional sports league as circumstances change, just as is the 
case in other industries. Changes in investment needs of the sport, changes in 
alternative investment opportunities, and the development of new and un- 
expected competitors may all affect competition over time. 

The pattern of competition needed for economic health also varies with the 
nature of the industry. This has long been apparent in the utilities, in airlines. 
and in professional athletics. Benefits derived from greater direct competition 
in one situation are often offset by the additional costs arising out of a degree 
or a kind of competition inappropriate to the industry at a particular stage 
of its development. 

In a diverse economy in which industries are at different stages of develop- 
ment, competition should be judged by results and not on dogmatic beliefs. 
The degree and nature of competition must be conducive to investment and to 
opportunities for survival and for potential financial success in a broad spec- 
trum of ventures in the industry. 

The stability of professional sports enterprises depends not only upon bal- 
anced competition, but also upon the solution of the problem of proliferation of 
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teams and leagues to the point where the market for any one team is so diluted 
that the very existence of teams is jeopardized. This relates to the number 
of teams which operate, to the number of leagues which compete with each other, 
and particularly to the methods of player procurement. Professional football 
and basketball have arrived at their own solutions to these questions, including 
the merger of the two football leagues with the aid of legislation a few years 
ago. 

I consider it essential, on economic grounds, that some method be found to 
shape or influence competition in situations where it has become so intense as to 
lead to consistent and large economic losses to individual teams with no ap- 
parent prospect for a change in the situation. Losses from excessive competi- 
tion can jeopardize the existence of the team and may force a franchise to move 
to another city, or even to terminate operations completely. Similarly, mono- 
poly can lead to profit windfalls and can limit access of the public to goods 
and services at reasonable prices, requiring special actions or arrangements. 

Deep uncertainty regarding the continuity both of teams and of leagues can 
be extremely wasteful, costly and disruptive. A few years ago I had occasion to 
study the city of Milwaukee, Wisconsin, and its surrounding trade area after 
the transfer of the Milwaukee Braves to Atalnta in 1965. I found that the direct 
and indirect financial effects of the operation of the Milwaukee Braves from 
1953 to 1965 in the Milwaukee metropolitan area totaled roughly $1S million 
per year. 

This included direct spending by Milwaukee residents and out-of-town visitors 
for tickets to baseball games, additional baseball-related transportation ex- 
penses, lodging for out-of-town teams and visitors, eating and drinking establish- 
ments associated with attendances at baseball games, additional use of the 
stadium and its parking lots, and other direct and indirect economic effects of 
the operation of the Milwaukee Braves. It is extremely unsettling for business- 
men to build up these essential services through investment, in plant 
and equipment and in trained personnel, only to see the market collapse from loss 
of a franchise or failure of a league to continue operations. It is especially shat- 
tering to the public, and most especially to youngsters who look to local team 
stars as models for their own actions, to see a team move on to another city, as 
has happened and is happening so often. 

A RECORD OP INSTABILITY 

American consumers spend increasingly larger sums for outside recreation 
and entertainment. Still the sports industry is extremely vulnerable financially. 
The history of professional basketball is a record of instability, insecurity of 
tenure, and of movement of teams from city to city. This is true despite the 
fact that today's teams are located in many of the largest market areas and 
that the public has shown strong support for the game. It is essential to seek 
greater financial stability for both players and teams as a means of encouraging 
balanced competition, geographic continuity, and access to professional sports 
for all the people who want such access. 

A brief look backward is sobering in this regard. The National Basketball 
League was formed in 1937. Its operations were, of course, influenced and 
disrupted by World War II, but it survived. In 1945 the league consisted of 
12 teams. Many were in cities which now seem to have been unlikely choices 
in view of the relatively small market area served. Of the 12 cities represented 
in 1945, only two now have professional basketball teams. 

Many of the teams were semiprofessional in character, often with business 
firms as sponsors. In this, the National Basketball League teams resembled the 
teams of the Amateur Athletic Union (AAU), the most famous of which was 
the Oilers of Bartlesville, Oklahoma, sponsored by the Phillips Petroleum 
Company. 

The National Basketball League in 1945 included : Rochester, Syracuse, Osh- 
kosh, Toledo, Moline, Chicago, Fort Wayne, Indianapolis, Anderson, Youngstown, 
Detroit, Sheboygan. 

The American Basketball League in 1945 consisted of : Philadelphia, Pitts- 
burgh, Wilmington, Baltimore, Akron, New York. 

In 1946 the Basketball Association of America (BAA) began play with 11 
teams, with Eastern and Western Divisions as follows : 

Eastern Division : Washington, Philadelphia, New York, Boston, Toronto, 
Providence. 

Western Division : Chicago, St. Louis, Detroit, Cleveland, Pittsburgh. 
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By 1947, however, the Toronto, Detroit, Cleveland, and Pittsburgh teams had 
failed. The remaining seven-team league took in the Baltimore Bullets from 
the American League, which had ceased to operate. 

The 1947-48 season began with the National League and the Basketball Asso- 
ciation of America in operation. Competition for talent was keen, with leagues 
and teams bidding against the others for college players. Established professional 
players were moving around fairly freely among teams and between leagues. 
The 1947-48 season of the Basketball Association of America was completed, 
but it was a financial disaster for the league and for many of the teams. 

At the start of the 1948-49 season, four of the stronger National League teams 
(Minneapolis, Indianapolis, Fort Wayne, and Rochester) joined the BAA to 
make it a 12 team league. This reduced the National League to eight teams, and 
after the 194,8-49 season the two operated as one league. The BAA was renamed 
the National Basketball Association (NBA), with the following teams in the 
1949-50 season: 

Eastern Division: Philadelphia, Baltimore, Washington, New York, Boston, 
Syracuse. 

Western Division : Indianapolis, Anderson, Tri-Cities, Sheboygan, Denver, 
Waterloo. 

Central Division: Minneapolis, Rochester, Fort Wayne, Chicago, St. Louis, 

At the end of the NBA's first season of operation, Denver, Sheboygan, Water- 
loo, Anderson, Chicago and St. Louis ceased to operate. This left 11 NBA teams 
for the 1950-51 season. Play continued, but more teams dropped out, leaving only 
Syracuse, New York, Philadelphia, and Boston in the Eastern Division and 
Rochester, Minneapolis, Milwaukee, and Fort Wayne in the Western Division 
by the 1954-55 season. This small league was the only professional basketball 
league in operation during the late 1950's and the early 1960's. Beginning in 1960, 
more franchises were authorized. There were 14 NBA teams by 1968-69, and 
17 in the 1970-71 season. 

The later stage of NBA growth coincided with the establishment of the pres- 
ent American Basketball Association (ABA) in 1967-68. The ABA had 11 teams at 
the start and the same number in the 1970-71 season. Two ABA franchises were 
terminated in 1972. Others have moved around a great deal. Only four of the 9 
teams now operating remain in the city where they started. Seven cities which 
had ABA franchises between 1967 and 1970 did not operate in the league during 
the 1971 season. (More detailed information on both NBA and ABA history is 
given in Annex A. ) 

FINANCIAL INSTABILITY 

Financial instability has been the key factor leading to the many changes in 
the number of basketball leagues operating and in the number and location of the 
teams comprising those leagues since World War II. This is clearly revealed even 
in a brief description of the recent financial results of professional basketball 
operations and in any effort to identify the underlying causes of these results. 

I should mention that the high degree of instability of the teams made it diffi- 
cult to get full financial records in all cases. Even with the cooperation of league 
offices and teams in both leagues, we did not get complete financial statements for 
all teams for all recent years. In the exhibits and examples I will present, the 
number of observations on which our judgments are based will usually be given. 
We believe the conclusions we have drawn are more than adequately substan- 
tiated by the data available and used. 

Where accounting practices were different, we have, with the help of a skilled 
accountant, made the information furnished to us as comparable as possible. 

The question of handling deferred compensation provisions of contracts is a 
complex one. Superstars often have deferred payment contracts. Deferred com- 
pensation is handled in such diverse ways by the various teams that it is almost 
impossible to take it fully into account and to treat it similarly from team to 
team. Subject to these qualifications, I want to present to the Committee some 
of the key financial evidence which reveals professional basketball to be at present 
an extremely precarious business from the financial standpoint. 

The law also permits some forms and degrees of tax averaging. In certain 
cases, individuals are permitted to average their income over a specified number 
of years. The tax laws also allow profits or losses in one year to be offset by losses 
or profits in other years, over limited time spans. Such carry-forward and carry- 
back provisions are generally accepted as equitable and proper and are not 
regarded as loopholes. In essence, these carry-forward and carry-back allowances 
and opportunities to file consolidated returns, as well as provisions for combining 
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a person's or a corporation's total income and total loss to arrive at a net figure, 
all serve to encourage investment. 

If a corporation is making large profits in its normal activity, the manage- 
ment and shareholders may be influenced in deciding on new ventures by the 
fact that losses incurred in a new venture may be offset, against profits in the 
present venture. Potential investors recognize that any losses incurred in the new 
venture would, in effect, be shared by the Government. But to be realistic, 
profit-oriented companies and entrepreneurs can be expected to be highly in- 
hospitable to suggestions that they invest in industries with pervasive losses. 

If the corporation income tax rate were 50 percent, the Government would 
be taking 50 percent of the risk, and the businessman, the other 50 percent, 
whenever losses could be offset against profits. In other words, if a businessman 
is making $1 million a year producing men's suits, but enters into the produc- 
tion of women's suits and shows a net loss of $500,000 in that venture, he will 
pay taxes only on the $500,000 net income of the two operations. Had he con- 
fined himself to men's suits he would have had a profit of $1 million before 
taxes, and at the 50 percent tax rate, would have enjoyed a profit of $500,000 
after taxes. Having incurred an operating loss of a half million dollars produc- 
ing women's suits, the entrepreneur now has profits before taxes of only $500,000, 
and profits after taxes in this simple example of $250,000. Thus, the shrinkage 
in profits after taxes would be $250,000, which is only half of the operating 
losses from producing women's suits, the Government having absorbed the other 
$250,000 of the loss. 

Basketball is afforded the same opportunities as other businesses in this regard, 
even though it has special characteristics, along with other sports, in regard to 
the need to maintain balanced competition. If an individual businessman makes 
a large amount of money in one business and loses a large sum of money in own- 
ing and operating a basketball team, he can offset his losses from basketball 
against profits from whatever other business or businesses he engages in. If he 
were to profit from basketball, but lose in another venture, he similarly might 
offset his losses against his gains from basketball. This is no different for basket- 
ball than for any other economic venture. 

The financial data which I present demonstrate clearly that basketball is not 
and has not been a profitable venture. "We have not found a single instance of a 
member team of the ABA showing a profit from basketball operations in the 4 
years of ABA history. The data we have cover about 05 percent of the team- 
years and reveal losses for every year for every team. Many NBA teams show 
consistent losses. For the NBA as a whole, losses occurred in over 60 percent of 
the team-years for which records are available over a 7-year period. 

Individuals and corporations continue to invest in basketball principally be- 
cause they hope that somehow, like many football and baseball teams, basket- 
ball will become a profitable venture. But the probability is certainly not high, 
based on the records and the trends to date. In fact, the prospects for profits, 
without merger, become more and moi"e remote. It is clearly demonstrated by 
the fact that the financial risk in owning a professional basketball team is so 
great that only the most venturesome persons would be willing today to purchase 
a franchise or start a new team. Of course, the extent of possible losses is reduced 
when the individual has a very high income from other sources, since the law 
permits offsetting losses against profits. 

On economic and sound business grounds, individuals or corporations, no mat- 
ter how high their incomes from other sources, are not inclined to invest in "sure 
losers" or "almost sure losers." Even if an individual's marginal tax rate is 70 
percent, he will not be exercising good business judgment if he invests in a 
venture where he is certain or almost certain to lose money on operations over 
an extended period. Of course, he would take into consideration the fact that 
he is risking only 30 percent of the actual loss. But he still must evaluate the 
risk of losing his investment. He will take greater risks if he stands to lose only 
30 or 50 percent rather than 90 or 100 percent of his investment. But it is foolish 
to risk one's money at all if profit prospects are remote, as increasingly is the 
case in professional basketball. Individuals do much better financially by invest- 
ing their money in profitable ventures than in losing ventures, even with all the 
tax gimmicks one can conceive. 

Of course, there are ventures where the investor takes into account rewards 
or incentives other than profits. There is glamour and prestige and excitement 
in owning a professional sports team, just as there is in yacht racing, ski resort 
development, and horse racing. This factor is not quantitatively measurable. Over 
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the longer run, however, few businessmen are willing to take huge and consistent 
losses for these noneconomic and often elusive satisfactions. 

Further, this would be a rather foolhardy and precarious basis for the eco- 
nomic success and continuity of a professional sport. I cannot believe that the 
House of Representatives wants to pursue policies which tend to confine owner- 
ship of professional sports teams to those persons who happen to be highly suc- 
cessful in ventures unrelated to sports, and who are willing to undertake very 
high-risk participation in professional sports just for personal prestige. This 
would be contrary to sound economic and investment principles. I cannot believe 
such a pattern would be regarded as a desirable goal of legislative policy toward 
professional sports or any other sector of the economy. 

Unless something is done to eliminate or abate those elements which make 
for persistent losses, and to improve opportunities for profits in professional 
basketball, fewer and fewer rich men and high-profit companies will be interested 
in purchasing franchises. Although human beings tend to be optimistic in pur- 
suing new ventures and searching for profits, sooner or later, emotions and hopes 
arc tempered by fads and by real experience. Even the tax offsets which are 
available to basketball will not long serve as an effective incentive when losses 
are so common and so large, since these offsets are also available to other in- 
dustries. Over time, the values of franchises must reflect anticipated operating 
losses. 

Depreciation 

Some observers have raised the question of depreciation with regard to pro- 
fessional basketball and its relationship to taxes. Professional basketball or pro- 
fessional sports teams do not hold a unique position with respect to depreciation. 
The principal depreciable asset acquired with a franchise is player contracts. 
The Internal Revenue Code provides for depreciation of contracts, but since they 
represent an intangible asset, depreciation must be taken by applying the 
straight-line method, and not any accelerated formula. Also, this kind of invest- 
ment does not qualify for the investment credit. 

There are advantages of treating basketball team ownerships as subchapter S 
corporations or partnerships, but only about half of all the teams are so held. 
Further, these advantages are also available to other industries. None of the 
ABA teams when formed could depreciate player contracts, since upon forma- 
tion they had no tax basis attributable to player contracts. There have since 
been some sales of player contracts, which are subject to depreciation by the 
purchasing club. But at no time has depreciation been a significant factor in 
the size of losses reported. 

In the NBA, many of the teams are not expansion teams, and thus have never 
had large depreciation deductions. Expansion teams, on the other hand, paid 
up to $3.7 million for players and the franchise, and a large percentage of that 
amount could be and has been depreciated under IRS regulations. Even that does 
not last forever, however, and some expansion teams may have rather small 
residual depreciation accounts. Some older teams have no player depreciation at 
all today. 

I should like to review the concept underlying the depreciation of player con- 
tracts. A cardinal principle in both economics and accounting relates to the jus- 
tification of, and the need for including in the cost of production, the cost of 
capital consumed. The process of production tends to eonsume capital as well as 
to use labor, materials, components, fuels, transportation, and other goods and 
services. The value added to production would be erroneously overstated if capital 
consumption were not realistically treated as a cost. 

Yv'hen a manufacturing plant purchases a $1 million piece of machinery which 
has a normal life of 10 years, it is common practice to have depreciation write-off 
of $100,000 a year as a cost of production. This is for the purpose of paying for 
that machine over its normal life. Similarly, when a plant is constructed, there 
is provision for recouping the investment in the building over the expected life- 
time of the facility. 

There can be arguments about the appropriate life span for a productive facil- 
ity and of the salvage value at the end of its useful life. There are questions about 
the need for or the validity of accelerated depreciation rates. There are debates 
about the investment credit as an incentive to investors. But no one can, on sound 
economic or accounting grounds, contest the validity of depreciation charges on 
investments which have a limited life. No depreciation is allowed for the cost of a 
franchise, which is presumed to possess continuity, like land, and therefore is not 
regarded as a depreciable asset. 
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With respect to professional sports teams, when franchises are sold from one 
owner to another, part of the payment is properly considered as an investment in 
the franchise and part, as an investment in the contracts with players and staff. 
The more substantial part of the total price of such a transfer of ownership of a 
professional team is usually the value of player contracts. Tax regulations recog- 
nize the capitalization of the cost of purchasing player contracts as well as sub- 
sequent depreciation of that investment as proper accounting procedures. 

Some people are concerned by the fact that a purchaser of a basketball team 
or any other sports team can write off against current income the depreciation 
of the capitalized player contracts he acquires, and then at the end of a certain 
number of years may sell the team and possibly receive a capital gain. There are 
two observations I would like to make as an economist about this matter. First 
<>f all, since the duration of any contract and the playing life of any individual 
athlete are limited, it is appropriate for the purchaser of a team to write off the 
capitalized value of the contract over some time period consistent with sound tax 
and accounting principles. Second, it is very important to note that over time, 
buyers of teams, just as buyers of any business enterprise, will set the price they 
are willing to pay on the basis of the prospective profitability of the entity being 
purchased. It is absurd to believe that, basketball teams can continue to be such 
severe money losers and still be a source of large anld repetitive capital gains as 
a result of owners finding buyers of franchises at high prices. The losses that 
have been recorded among ABA teams, if continued, will certainly mean continu- 
ing low prices for any transferred franchises. 

As already noted, the purchasers of ABA teams have been paying rather limited 
amounts for franchises. The very existence of large and recurrent operating losses 
will inevitably force some owners to try to sell their franchises, and lead to a 
reduction in the prices buyers will be willing to pay for existing teams. Success 
begets success, in that profitable ventures can usually be sold at high prices 
whereas persistently losing ventures usually cannot be sold even at cut-rate prices 
to would-be buyers. Three of the ABA franchise transfers have been handled by 
the league office, after the previous owner or owners were unable or unwilling to 
continue to operate the team. Five of the full franchise transfers, including those 
handled by the league, were for $330,000 or less. Only one exceeded ,$1 million. As 
already noted, two ABA franchises were dropped at the end of the 1971-72 season. 

The point of this discussion is fundamental: the depreciation deductions for 
piayer contracts for the ABA teams that have changed hands are so low that 
they could not possibly constitute an area of tax abuse or inequity, and certainly 
are not a motive for "churning over" franchises. In fact, reports reveal that 
player depreciation accounted for less than 7 percent of total reported losses of 
ABA teams in the 4 years ending with the 1970-71 season. What precipitated 
changes in ownership were the hard economic facts of life: the former owners 
were sustaining tremendous economic losses which they simply could not afford 
and were unwilling to endure any longer. I would like to complete this thought 
by reference to the case of an actual club, the New York Nets. In 4 years of 
professional basketball and one change in ownership through the 1970-71 season, 
the two sets of owners together incurred approximately $2,7S3,882 in losses. 
Of this amount, only $318,557 represent depreciation expense deductions. The 
remainder, $2,465,325, represents actual cash losses. 

The NBA on the other hand, has had a limited number of transfers of 
franchises or interests in franchises in the past 7 years. Depreciation accounts 
have arisen principally out of NBA expansion, and they have been substantial. 
Except for the pending merger, the NBA is unlikely to expand again soon in large 
degree. The expansion represented by the merger will not result in depreciable 
player acquisition costs, as did the earlier expansion clubs. 

It has been stated that sales are motivated not only by the unsubstantiated 
contention that the real out-of-pocket costs of an owner of a losing franchise can 
be recovered, but also by the fact that he can enjoy a financial gain merely by 
selling the franchise which, in turn, is given favorable tax treatment under 
existing laws. These contentions are rooted in theory rather than in reality. 
The real economic motivation behind the sale of franchises is the unwillingness 
of owners to continue to lose money in their basketball operations. If the ex- 
pectation of prospective buyers as to the future profitability of a franchise results 
in a franchise price higher than that originally paid by the seller, that is the 
seller's good fortune. But the accumulated deficits the seller has sustained during 
the years the team operated at a loss must be set off against this gain. Such 
losses have been considerable, as indicated in the exhibits of my previous testi- 
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mony before the Senate Judiciary Committee. Further, the larger and more 
persistent the current losses, the lower will be the prices prospective buyers will 
be willing to pay. 

Taking into consideration all the experiences on which information is available, 
1 conclude that, even in the comparatively successful NBA, capital gains have 
been modest considering the risks, and have been limited to a few teams. On the 
other hand, the ABA has had more frequent transfers, but no significant capital 
gains. Even where the proceeds were substantial, the sellers were, at best, 
recouping their cash losses. Franchises were virtually forfeited in at least five 
c;ises. Capital gains from the sale of franchises are seldom a pot of gold at the 
end of the rainbow, especially after a flood of operating losses. 

The ABA 

Looking first at the American Basketball Association, which has operated for 
4 years, we have financial information from the teams covering 39 out of a 
possible 44 yearly operations (11 teams for 4 years). 

For each team, every profit and loss statement has shown operating losses. 
In some cases these losses have been very large, as revealed in Annex B, 
table B-l. The frequency distribution of operating losses by size shows that on 
two occasions, teams of the American Basketball Association incurred operating 
losses in excess of $1 million per year. In one-third of the 39 years of team 
operations we examined, operating losses were between $500,000 and $1 million. 
In nearly half of these observations, operating losses fell between $250,000 and 
.$500,000 per year. In the remaining six cases, losses were below $250,000 per year. 

The most remarkable thing about this situation is that the American Basket- 
ball Association remains in operation with the 9 franchises after this record of 
dismal financial performance. The movement of the franchises described earlier 
can be better understood in the light of these recorded financial losses. 

The NBA 

XBA teams furnished us with financial records for 07 out of a possible 81 
separate years of operation since the 1904-65 season. These included at least 
one report from all of the 17 teams now operating in the NBA. 

The NBA financial picture is somewhat better than the ABA, but hardly a 
manifestation of affluence. Of the 67 operating years examined, 25 were profit- 
able and 42 were not. The frequency distribution shows 45 percent of the an- 
nual losses under $250,000, 33 percent between $250,000 and $500,000, and 22 
percent over $500,000 per year. Two cases, the same as for the ABA, revealed 
annual losses over $1 million per year. 

However, when we look at sources of profits for NBA teams we see that in 
at least five cases profits did not arise out of operations, but out of receipts 
associated with the expansion of the league. Without income derived from 
payments from expansion teams, there would have been losses recorded for 5 
team-years. Since 1966 the National Basketball Association has expanded the 
number of teams from 10 to 17. This was done by sale of new franchises, the 
receipts from which went partly to the league office and partly to the existing 
teams. For example, each team which has been operating throughout the en- 
tire recent expansion period, and which shared, therefore, in the receipts from 
all the new franchises authorized in the past 5 years, has had receipts of 
approximately $1% million from this source. 

Profits and losses, and their frequency distribution for NBA teams, are 
shown in table B-2, Annex B. 

The occasional profitable operating years in the NBA have not prevented the 
accumulation of large losses by most of the teams. From the latest balance 
sheets available to us, representing 13 to 17 franchises presently operating, we 
found that only two teams had reported accumulated profits over their entire 
period of operation, while 11 teams showed accumulated losses. 

The deficits of the 11 NBA teams showing more or less consistent losses have 
totaled $10,038,402 during the period of operation of the teams. This is made 
more significant by comparison with the $9,604,117 investment made in these 
teams (capital stock or partnership contribution). These 11 teams show a nega- 
tive net worth today of $434,285. 

One of the two teams showing consistent profits (of those teams for which 
records are available) averaged $617,000 profit per year over 4 years, and the 
other averaged $138,000 per year over 6 years. 



136 

Gate Receipts Versus Payroll 

Professional basketball teams derive their princ pal operating receipts from 
the sale of tickets and from television and radio rights. There have been some 
extraordinary receipts in the National Basketball Association from the sale 
of franchises, as noted, but these cannot be considered normal receipts. The 
largest, item of expense is the payroll — the salaries of the basketball players. 

We find an interesting relationship between principal receipts and principal 
expenses for many of the teams. For the Amercan Basketball Association, in 9 
of 23 operating years for which detailed information was available, annual 
player payrolls were in excess of total receipts from the sale of tickets to games 
and from radio and television rights. 

These percentages are not new or surprising information. They represent 
simply another way of indicating the large financial losses that have occurred, 
and the reasons for the losses. 

CAUSES OP THE FINANCIAL CONDITION OF PROFESSIONAL BASKETBALL 

One factor stands out among all others when we consider the fundamental 
reasons for the current financial losses and the continuing instability of profes- 
sional basketball teams. This is the sharp increase in the salaries of a relatively 
few players, particularly of rookies, and especially over the past four seasons 
when both the National Basketball Association and the American Basketball 
Association were in operation. 

On the surface, professional basketball appeared to be an expanding and vigor- 
ous industry in those years. The number of teams was increasing; several cities 
were asking for franchises; attendance was increasing; and player salaries were 
rising sharply. But the financial results, as already revealed snowed a different 
story. The marked rise in current salaries and bonuses, and the deferred com- 
pensation to a few rookie superstars in the past few years when the two leagues 
have been competing for talent, appear to have been major factors in precipitat- 
ing poor financial results. 

A number of charts and tables are presented in Annex O, showing salary in- 
creases, the uneven distribution of those salary increases between a few high- 
priced players and the many who received more modest compensation, and the 
key role rookie superstars have played in this situation. Mr. Chairman, I want 
to make it, clear that I favor opportunities for high salaries for proven stars, but 
this will not be feasible if competitive bidding between leagues for rookie super- 
stars undermines the financial stability of professional basketball. I believe the 
proposed legislation will preserve such opportunities and at the same time fa- 
cilitate strong and sound competition. 

NBA Players 

Chart 1 of Annex C shows that the average of the salaries of three highest- 
salaried players on each NBA team in the 19G7-68 season was $57,000 per year. 
This salary included the salary actually paid in that year as reported by the 
team, plus the amount of deferred compensation when such compensation was 
included in the player's contract, prorated over the years of the contract. How- 
ever, these salary figures do not include bonuses, playoff earnings, housing allow- 
ances, new cars, or other miscellaneous benefits of cash value. 

In the same 1967-68 season, the average yearly salary of all the other players 
on the teams in the National Basketball Association for which reports were 
available was $17,000, or 30 percent of the top three players' average salaries. 

During the past four seasons, the salaries of both groups of players rose sharply. 
In the 1970-71 season the salaries of the three top players on each of the 
NBA teams averaged $92,000, compared with $57,000 in the earlier period. The 
average salary of the remaining players in the league had also risen substan- 
tially, to $33,000 per year, about 36 percent of the level of the three highest-paid 
men. 

The absolute increases from 1967-68 to 1970-71 averaged $35,000 in the case of 
the top three players and $16,000 for the other team members. 

The absolute difference between the average salaries of the "top three" and the 
"all other" categories had widened a great deal, going from $40,000 to $59,000. 

ABA Players 

Salaries in the American Basketball Association have shown a similar trend, 
but average salaries for both the top and other players are at much lower levels. 
This is seen in the relative height of the bars in the first two charts in Annex C. 
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In the ABA, the average salary of the top three players in each team increased 
from $10,000 to $42,000 from 1967-68 to 1970-71, an increase of 103 percent. 

The average salaries of the remaining players increased from $12,000 in 1967-68 
to $20,000 in the 1970-71 season, a 67 percent increase, thus widening the differ- 
ence, hoth in absolute and proportionate terms, between the two groups. 

Further Comparisons Relating to Rookies 

I call the Committee's attention to several other important indicators of player 
compensation which are presented in Annex C. The first is chart C-3, showing 
average starting salaries of draft choices in the National Basketball Association 
for the period 1060-71. This chart shows a marked upward trend since the 
1906-67 season. Average starting salaries of draft choices ranged from around 
$8,000 per year in 1960-61 to $12,500 in 1966-67. With the entrance of the Amer- 
ican Basketball Association, however, competition for draft choices — the stars 
and superstars of college play — increased sharply. Average salaries of NBA draft 
choices rose nearly fourfold to $46,000 per player in the 1970-71 season compared 
with 1966-67. 

Now I want to focus specifically on rookie salaries in both leagues to show 
the effects of unrestrained bidding competition between leagues. Charts C-4 and 
C-5 show that rookie superstars have been commanding substantially higher con- 
tracts, not only in relation to other rookies but to veteran players as well. 

In the NBA, rookies in the "top three" player salary category of a team in 
1967-68 (only one such player) averaged $50,000, and those in the "top three" 
in 1970-71 (12 such players) averaged $114,000. 

In the ABA, the comparable rookie averages nearly tripled, from $15,000 in 
1967-68 to $44,000 in 1970-71. These increases were proportionately higher than 
those in charts C-l and C-2 where both veterans and rookies are averaged to- 
gether in the "top three." 

The experience of other rookie players has been quite different. In the NBA 
in 1967-68, "all other" rookie salaries averaged about $15,000, whereas in 1970-71 
they had risen to $26,500, an increase of 77 percent. In the ABA in the same 
period, "all other" rookie salaries went from $11,000 to $17,500, an increase of 
only 59 percent. So we see that both in the NBA and in the ABA, rookie superstar 
salaries rose substantially more sharply than those of players of top veteran 
status, while the salaries of other rookie players in relative terms rose less than 
those of journeyman players. 

As noted above, based on salaries provided to us by the ABA office and team 
owners, the ABA rookie superstar average was $44,000 in 1970-71. This was con- 
siderably less than the $114,000 average in the NBA. 

The final exhibit in Annex C shows that the ABA teams, in the bidding war 
in the spring of 1971, negotiated a number of contracts that were of unprece- 
dented proportions. With the assistance of the league office and the teams, we 
identified the player contracts shown in table C-6, and have recorded the total 
compensation of the newcomers who signed for the 1971-72 season and beyond. 
Total compensation includes salary, bonuses, deferred and other compensation 
including automobile and housing allowances, jobs granted to relatives of the 
players, blocks of season tickets for home games, etc. 

In this group of ABA rookies, the collegiate superstar who negotiated the 
highest contract will receive the equivalent of $317,000 per year over his 3-year 
contract. The lowest paid will receive $46,667 per year. The overall average for 
these players is about $117,000 per year. 

These extremely high contractual obligations place a serious new financial 
drain on the clubs, and they make the negotiating posture more difficult for 
regular players of great talent but less than superstar calibre. 

It would appear advantageous for a team to sign a player at a high price and 
not be required to pay that full price entirely out of current earnings or current 
assets. This reduces the immediate cash flow, and encourages the hope that some- 
thing will come along to salvage the financial position of the team. 

We have found that it is not general practice and, in fact, is the exception to 
fund these future obligations. They are considered to be payable at some future 
time, but no provision is made out of current team receipts or earnings to build 
full reserves for that future compensation, even though it is earned during the 
limited contract period. 

Attendance 

I wish to comment on one further aspect of economic instability in professional 
basketball and its underlying causes. The financial condition of the existing 



138 

franchises would not appear to result from a lack of spectator interest in the 
sport. As shown in Annex D, total attendance at the games of both leagues shows 
a remarkable series of increases. Year after year in both leagues, more people 
have been viewing live professional basketball. But the rise in revenues has been 
out-paced by fast-rising costs. 

In the NBA, some of the increase in total attendance is the result of expansion 
in the number of teams in the league in the late 1960*s. There have been no fran- 
chise additions in the ABA, but total attendance has been going up rapidly, with 
the 1970-71 attendance almost double that of 1967-6S. In the NBA, 1970-71 
attendance was more than twice the total attendance in 1966-67, the last year of 
play before formation of the ABA. 

To put both leagues on a strictly comparable basis, average attendance figures 
per regular season game are shown in Annex D, chart D-3. Average attendance 
grew from 2.805 persons in 1967-68 to 4,925 last season. This is an increase of 76 
percent, or an annual average growth rate of 20.6 percent. 

The NBA experienced slower growth, with a 28 percent increase in per game 
attendance over the period, or an 8.6 percent average annual increase. This is a 
far better record than the NBA had from 1960-61 to 1966-67, the seven seasons 
prior to the formation of the ABA. Over that entire period, regular season attend- 
ance per game increased 20.7 percent. The average annual growth rate was only 
a little over 3 percent. 

The important conclusion to be drawn from the attendance records is that we 
must look beyond spectator demand for the sport for the fundamental causes of 
recurring financial losses. As noted, this has been a period of extraordinary 
increases in demand for professional basketball, as shown by attendance figures. 
Gate receipts increased even more, since there have been some increases in aver- 
age ticket prices. Some rise in ticket prices may continue, but the teams must 
take into account the price elasticity that will surely affect attendance. One 
must look to the fundamental structure of the industry for causes and for rem- 
edies when large financial losses are incurred despite a rapid growth in demand 
and rising prices. 

PROSPECTS IF PROFESSIONAL BASKETBALL CONTINUES ON THE PP.ESENT BASIS 

If the National Basketball Association and the American Basketball Associa- 
tion continue to function in the future as they have in the past, we must expect a 
continuation and perhaps an escalation of the adverse economic and financial 
factors which have been at the root of team and league instability in recent 
years. There will be even more intense competition for the limited number of 
famous young players of superstar potential as the competitive struggle quickens. 
Current and future salary obligations will increase further. And there may even 
be a further proliferation of teams when an opportunity is seen to attract a par- 
ticular key player. Teams will move from city to city, and in my opinion some 
franchises will fail. The economic effects can be disastrous for many owners, 
players and fans. 

I called attention earlier to the fact that all the teams in the American Basket- 
ball Association and most of the teams of the National Basketball Association 
have had operating expenses in excess of gross operating receipts during recent 
years. 

Extremely large losses have been incurred by a number of teams, and continu- 
ation of such losses is projected on the basis of contracts already entered into 
relative to prospective receipts from the sale of tickets and from concessions. 

The end result of such a situation will be increasing instability in serious 
degree. 

1. The financial supporters of a number of teams can lose heart and look for 
opportunities to move the franchises to other cities. Efforts by owners of fran- 
chises to salvage their investment will lead to losses of capital and of future 
income by them and those who invested with them. Cities which have built or 
improved arenas, concession operators, parking establishments, players who have 
settled their families in the city where they play, and many more will lose 
financially. 

2. Some mobility is desirable, but frantic searching for new locations as a 
means of bailing out and the frequent movement of teams to new cities are not 
orderly change. They represent, instead, a continuing threat for many cities and 
teams. This is not the kind of team environment calculated to build effective 
competition in the leagues and optimum attendance, or a sound financial basis for 
the players, the team owners, the leagues, and many others. 
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3. Those who are absorbing the financial losses of the professional basketball 
teams will try to pass those losses on to others through sale of the franchise. 
They may find additional wealthy persons or well-financed groups (either in 
existence or that could be formed) willing and able to withstand large losses for 
some years, for the prestige involved or in the hope of eventual financial gain. 
But, there are distinct limits to the number of persons who want to risk their 
fortunes on such chancy enterprises. And there are only a limited number of yet 
untried cities in the United States with the market potential, in terms of people 
and level of income, that hold out any prospects for support of further proles 
sional athletic teams at cost patterns that prevail. 

It cannot be emphasized too strongly that optimism is foolhardy when based 
on the fact that team owners can reduce taxes on other profitable ventures be- 
cause they lose money on basketball. It is a sad state of affairs for professional 
basketball if investors are attracted only or largely on the basis of being able to 
offset basketball losses against profits in another venture. 

Most businessmen invest for profits and not for losses which permit tax off- 
sets. Of course there are owners of successful businesses who seek to acquire losing 
ventures which may be bargains because of losses which can result in reduced tax 
liabilities on the income of the successful business. But this pursuit is only asso- 
ciated either with losses that were incurred in the past and can still be carried 
forward, or with ventures now losing money but having favorable prospects for 
becoming profitable, or perhaps ventures which may be going out of business and 
thus will not continue to have losses. Sensible businessmen do not buy businesses 
which are losing money and which are likely to continue to show losses, just for 
the purpose of offsetting their income and thereby reducing their tax liability. 

I again strongly emphasize that the economic viability of professional basket- 
ball depends primarily on the profitability of professional basketball and not on 
the unrealistic expectations that wealthy and high-income persons or corpora- 
tions will look with great favor on the purchase of professional basketball teams 
just because of their huge losses and the opportunity to take tax reductions 
against other income. Most investors prefer to make additional money out of addi- 
tional investments, and to pay taxes on this additional income, rather than to lose 
their money and pay less taxes. 

MERGER CAN CONTRIBUTE TO STABILIZATION OF PROFESSIONAL BASKETBALL 

The merger of the NBA and the ABA is designed to establish a climate of bal- 
anced and effective competition within which financial and economic stability can 
prevail among the teams of the proposed enlarged National Basketball Associa- 
tion. The merger would give the team owners, the players, and the league an oppor- 
tunity, subject, of course, to full antitrust regulation, to rationalize a great many 
factors associated with the economic health and growth of the sport. These in- 
clude broadcast rights for television and radio, team-player relationships, con- 
sideration of franchises in new cities, and the relationship of professional basket- 
ball to college basketball. It would help to abate the present extreme competition 
between the leagues for rookie superstars, which has been a major cause of oper- 
ating losses, and which may also have limited the opportunity of most players 
to achieve optimum salary levels. 

The merger could thus provide the possibility of financial opportunity and sta- 
bility for the owners of the teams, and help to insure continuation of the league, 
the development and stability of each professional basketball team now operating 
and the possibility for expansion of new teams. There is utmost urgency in the 
need to improve the economic structure and the financial basis of professional 
basketball in the interest of the public, the players, and those who own and man- 
age the clubs. Early and positive action on the merger legislation is a prerequisite 
for such essential improvement. 

In addition to substantially limiting the drain on the financial resources of 
the clubs, features of the proposed NBA player contract would assure a strong 
and fair bargaining posture for all players. These features are set out in the 
five-point contract offer made to the NBA Players Association, as explained in 
testimony by Senator Kuchel. 

It is my firm belief that these contract features, operating in the context of a 
single league, will be of benefit to the great majority of professional basketball 
players and to the teams. They provide players the opportunity to bargain with 
teams other than the team that has held their contract, if such teams show an 
interest in the services of the player in question. 

S5-672 — 72 10 
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At the same time, the proposed contract provisions would permit a team simply 
to match the offer of any competing team in order to keep a key player, or to re- 
ceive some compensation from the acquiring club. Yet, by terms of the proposed 
arrangement, the compensation, in my opinion, would be rather moderate, and it 
could not be related to any consideration of fair market value of the player's 
contract as that term is customarily used in connection with the contracts of 
professional athletes. 

I have every confidence, based upon long experience in labor-management 
negotiations, in arbitration proceedings, and in various contractual relationships 
among individuals and firms, that except for rookie superstars, professional 
basketball players will enjoy a secure bargaining position under the new system. 

Development of a more equitable distribution of team payrolls will be one of 
the most important features resulting from the merger of the leagues and from 
the revised contract provisions that have been put forward. So long as the present 
situation continues, stratospheric rookie contracts and large financial losses by 
most of the teams will make it difficult to arrive at a rational salary structure 
for all players. 

SUMMARY 

Having examined the financial situation, the degree of franchise stability, and 
the factors which determine profits and losses for professional basketball teams, 
it seems clear to me that a change in the structure of the industry is in order. 
It is needed to bring into being a new era of healthy and workable competition, 
with improved financial opportunities and security for players and teams, expan- 
sion of teams as demand for professional basketball requires, and a general aura 
of continuity and stability. 

On the other hand, if the present patterns of competition, recruitment, con- 
tract settlements, and financial results persist, a desperate struggle for survival 
seems certain. It may well end, in my opinion, in curtailment of the industry, 
reduced competition among teams, and disillusionment among the followers of 
professional basketball. 

[Note: Annexes A through D, as included in this statement, are identical to 
those in Mr. Nathan's statement before the Subcommittee on Antitrust and 
Monopoly Legislation, Senate Judiciary Committee, dated September 21, 1971, 
beginning at page 76 of these hearings.] 



Agreement 

THIS AGREEMENT is made as of May 7, 1971 between the NATIONAL 
BASKETBALL ASSOCIATION ("NBA") acting for and on behalf of each if its 
member teams (hereinafter collectively referred to as the "NBA") and the 
AMERICAN BASKETBALL ASSOCIATION ("ABA") acting for and on behalf 
of each of its member teams (hereinafter collectively referred to as the "ABA"). 

WHEREAS, there is an action pending in the United States District Court, 
Southern District of New York, entitled Oscar Robertson, et al. v. National 
Basketball Association, et al. (70 Civ. 1526), in which an order was signed on 
May 4, 1970, which, among other things, enjoins the NBA and the ABA from 
effectuating a combination of the leagues pending a trial of such action, but which 
permits them to meet among themselves and with others to discuss and agree 
upon a proposal of merger, consolidation, acquisition or combination between the 
NBA and the ABA and their member teams for the purpose of petitioning Con- 
gress for an exemption from the antitrust laws with respect to such proposal ; and 

WHEREAS, it is the purpose and intention of the NBA and the ABA at all times 
to act in compliance with the terms of such order ; and 

WHEREAS, the NBA and ABA desire to associate together for the purpose of 
petitioning Congress to enact legislation whereby the NBA and ABA would be 
permitted to combine their operations in an expanded single league ; and 

WHEREAS, the formulation and implementation of such a petition requires 
agreement between the NBA and ABA as to certain terms and conditions govern- 
ing their operations upon the enactment of the exempting legislation ; 

NOW. THEREFORE, it is agreed as follows : 

1. Definitions. For purposes of this Agreement, the terms set forth in this para- 
graph shall have the following meaning : 

(a) "NBA Teams" shall mean the Atlanta Hawks (Atlanta, Georgia), Baltimore 
Bullets (Baltimore, Maryland), Boston Celtics (Boston, Massachusetts), Buffalo 
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Braves (Buffalo, New York), Chicago Bulls (Chicago, Illinois), Cincinnati Royals 
(Cincinnati, Ohio), Cleveland Cavaliers (Cleveland, Ohio), Detroit Pistons 
(Detroit, Michigan), Los Angeles Lakers (Los Angeles, California), Milwaukee 
Bucks (Milwaukee, Wisconsin), New York Knickerbockers (New York, New 
York), Philadelphia 76'ers (Philadelphia, Pennsylvania), Phoenix Suns (Phoenix, 
Arizona), Portland Trailblazers (Portland, Oregon), San Diego Rockets (San 
Diego, California), San Francisco Warriers (San Francisco, California), Seattle 
Supersonics ( Seattle, Washington ) , which teams have heretofore been engaged in 
presenting professional basketball in their respective cities under the existing or 
amended Constitution and By-Laws of the NBA ; 

(b) 'ABA Teams" shall mean the Carolina Cougars (Charlotte, Raleigh and 
Greensboro, North Carolina and Columbia and Greenville, South Carolina ) , Texas 
Chaparrals (Dallas, Lubbock and Fort Worth, Texas), Denver Rockets (Denver, 
Colorado), Indiana Pacers (Indianapolis, Indiana), Kentucky Colonels (Louis- 
ville, Kentucky), Memphis Pros (Memphis, Tennessee), The Floridians (Miami. 
Tampa, Jacksonville and West Palm Beach, Florida), New York Nets (New York. 
New York), Pittsburgh Condors (Pittsburgh, Pennsylvania), Utah Stars (Salt 
Lake City, Utah), Virginia Squires (Hampton, Norfolk, Richmond and Roanoke, 
Virginia j , which teams have heretofore been engaged in presenting professional 
basketball in their respective cities under the existing or amended Articles of 
Incorporation and By-Laws of the ABA. 

2. Merger Committees. The NBA and ABA herewith appoint and at all times 
agree to maintain during the term of this Agreement separate legislation com- 
mittees to be known as "Merger Committees" (each of which shall be composed of 
not more than 5 persons) with the full authority given them in this Agreement and 
under the constitution and by-laws of their respective Associations to meet from 
time to time and take such actions as are necessary to implement the plan as 
described and defined in paragraph 5 (the "Plan"). Such committees shall 
initially be composed of the following: for the ABA — Bill Daniels, Richard P. 
Tinkham, Jr., Robert Carlson, Robert Folsom, Wendell Cherry; for the NBA — 
Sam Schulman, Ned Irish, Abe Pollin, Herman Sarkowsky and one other to be 
named by the NBA. Each Board of Governors shall have the power to change the 
composition of its merger committee at will. Without limiting the generality of the 
foregoing, the Merger Committees are specifically empowered to do the following : 

(a) Take all necessary steps, hire all personnel and commit whatever monies 
that are necessary to accomplish the purposes set forth in paragraphs 3 and 4; 
and 

(b) In their sole discretion, determine whether or not to meet further with 
representatives of the NBA Players' Association in an effort to negotiate a 
settlement of all matters arising from said action entitled Robertson, et al. v. 
NBA et al. If the Merger Committees determine that such meetings are desirable, 
the Merger Committees are empowered to conduct such meetings. Such action, 
however, shall be settled only on terms approved by the Board of Governors of 
the NBA and the Board of Trustees of the ABA. All obligations of this Agreement 
shall survive and subsist notwithstanding the failure of either or both Association 
to approve any settlement of such action which may be recommended by the 
Merger Committees. 

3. Submission. The NBA and the ABA through their Merger Committees, 
promptly will submit to the current and successive sessions of Congress through 
the calendar year 1973 such legislation as is reasonable and appropriate to permit 
the NBA and the ABA to combine their operations in an expanded single league 
with a common draft (hereafter called "exempting legislation"). 

4. Legislative Counsel. The Merger Committee jointly will retain the services 
of all representatives deemed necessary or appropriate by them to direct : 

(a) the submission of the exempting legislation described in paragraph 3 
above to Congress ; 

( b ) the participation of personnel from the two leagues in such submission ; 
and 

(c) all other lawful steps necessary to secure the enactment by Congress of 
such exempting legislation. Upon agreement by the Merger Committees, said 
representatives may retain the services of additional counsel and consultants 
to assist in such submission and may agree upon a single individual to coordi- 
nate and direct all the activities which relate to the legislative effort. All costs 
and expenses incurred or resulting, directly or indirectly, by reason of anything 
relating to the foregoing shall be shared equally by the NBA and ABA. 

5. Plan. The ABA and NBA agree to the following : 
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(a) Granting of Franchise. The NBA Teams will, consistent with the present 
Constitution and By-Laws of the NBA, take such steps as may be necessary to 
cause the NBA, as the surviving expanded single league, to grant promptly to 
each of the ABA Teams signing this agreement an NBA franchise under such 
trade name as shall he approved by the NBA Commissioner for the cities in 
which they are located, effective prior to the first full playing season following 
the passage of the exempting legislation, except that in the case of the New- 
York Mets, the territory for which such franchise is granted shall be co- 
extensive with the then territory of the New York Knickerbockers. 

(b) Puyiiicnf. Each of the ABA Teams (except the Virginia Squires) severally, 
but not jointly, will pay to the NBA Teams as a group the sum of $1,250,000 in 
installments without interest as is more fully set. forth in this paragraph 5(b). 
The first such installment shall be payable upon the NBA Teams' granting of 
NBA Franchises to the ABA Teams pursuant to paragraph 5(a) and shall be 
payable $62,500 by each of the ABA Tennis (except the Virginia Squires) (here- 
inafter referred to as the "First Payment"). The second payment shall be in the 
amount of $62,500 per ABA Team (except the Virginia Squires) and shall be 
payable upon the signing of the first network television agreement or agreements 
by the single expanded league (hereinafter referred to as the "Second Pay- 
ment"), but in no event, however, shall the Second Payment be made later than 
May 1, 1973. The balance of the payments by each of the ABA Teams (except 
the Virginia Squires) shall be paid in nine equal annual installments of $125,000 
commencing one year from the date of the Second Payment. At the time of (he 
First Payment, each of the ABA Teams (except, the Virginia Squires), as secu- 
rity for their respective obligations under this paragraph, will execute and 
deliver appropriate documents in order to create in the NBA or its designees a 
valid and enforceable security interest in all player contracts held by such ABA 
Teams. In the event of a default in any payment required under this paragraph 
5(b), the enforcement of any security interest shall be subject to the provisions 
of the then current constitution and by-laws of the single expanded league. As 
further security for the respective obligations of each ABA Team under this 
paragraph, the NBA may withhold from any amount payable to an ABA Team 
with respect to any NBA network television contract, any amount then due from 
such ABA Team under this paragraph which has not then been paid. 

(c) Network Television. No ABA Team will be entitled to any share of any 
NBA proceeds from network television received with respect to any game played 
during the 197H972 or 1972-1973 season nor, in any event, with respect to any 
game played before exempting legislation takes effect. All proceeds from network 
television received with respect to all periods subsequent to the enactment of 
exempting legislation by Congress w T ill be shared equally among all members of 
the expanded single league ; provided, that such sharing shall in no event occur 
prior to the completion of the 1972-1973 season. The structure of the Plan, so 
far as is practicable, will permit the NBA and ABA to enter into separate 
network television contracts until the expanded single league comes into being. 

(d) Scheduling. Commencing with the first full season subsequent to the first 
common draft pursuant to subparagraph (e) of this paragraph 5. each NBA 
team will play at least two games (one home and one away) with each of five 
ABA teams, such games to be rotated through such season and, if necessary. 
through the following season, provided, however, that such games will not be 
played if the NBA's current contract with the American Broadcasting Company 
precludes them. For the purpose of this Agreement, the Merger Committees 
shall make such determination, and, in addition, the Merger Committees are em- 
powered to meet and resolve with American Broadcasting Company any con- 
troversy which may arise with respect to the playing of such NBA-ABA games. 
Nothing in this agreement shall be construed to prevent any NBA team from 
scheduling as many pre-season exhibition games with ABA teams as is prac- 
ticable, commencing with the first full season following execution of this 
agreement. No such exhibition games, however, will be played in the territory 
of a non-participating team without its consent. Subsequent to the passage 
of exempting legislation there will be at the earliest practicable time a post- 
season game or games between the champion NBA team and the champion 
ABA team. With respect to any such post-season game or series of games between 
the champion NBA team and the champion ABA team taking place before 
any joint sharing of television proceeds pursuant to 5(c) above, all television 
proceeds received from such game or series of games shall be divided equally 
between the NBA and the ABA. It is contemplated by the parties that, as soon 
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as practicable after the passage of exempting legislation, a fully integrated 
schedule will be played by all NBA teams and ABA teams but in no event 
shall such play be later than the beginning of the third full year following 
the taking effect of exempting legislation. 

(e) Common Draft. Subsequent to the taking effect of exempting legisla- 
tion and until after the first fully integrated schedule to be played by all NBA 
teams and ABA teams, all player drafts by the NBA or ABA will be held on a 
common basis in accordance with the then NBA By-Laws and otherwise in 
the manner described in this paragraph. The procedures to be employed in 
such common drafts will require that the NBA and ABA flip a coin to deter- 
mine which Association will have the first draft choice. Within each of the 
respective Associations, the teams will draft in inverse order determined by 
reference to their won and lost percentages immediately prior to such drafts. 
The draft picks will alternate between the NBA teams and ABA teams after 
determining who should draft first as set forth above until all eleven ABA 
teams and eleven NBA teams have had a first round draft choice. The remaining 
six NBA teams will then make their first round draft choices before the second 
round commences. The second and succeeding rounds of each draft will be con- 
ducted in the same manner except that, in even-numbered rounds, the Asso- 
ciation which lost the flip of the coin will choose first. Future drafts will be 
conducted in like manner, until a fully integrated regular season schedule is 
played, after which the draft will be held in accordance with the now current 
NBA By-Laws as the same may be amended by resolution of the single expanded 
league. 

(f) Rules Committee. Contemporaneously with the taking effect of the ex- 
empting legislation, the rules committees of both Associations (each of which 
shall consist of an equal number of people) shall meet and promulgate all rules 
and regulations relating to the conduct, play and scheduling of games to be 
played in the single expanded league. Such rules and regulations shall be 
subject to approval by the Board of Governors of the single expanded league. 

(g) Multiple Siffnmgs. Where controversies exist on the effective date of the 
exempting legislation between NBA Teams and ABA Teams with respect to claims 
to rights under respective contracts to the services of a player, it is agreed that 
such controversies will be resolved exclusively by the binding arbitration proce- 
dures set forth in this paragraph 5(g), and each signatory hereto agrees that 
it will promptly following the effective date of the exempting legislation dis- 
miss with prejudice any action or counterclaim with respect to any such con- 
troversy then pending against any other signatory hereto. 

(i) For the purposes of this paragraph 5(g), a "Complaining Club'' shall be 
deemed to mean either an NBA Team which claims that as of the date of this 
agreement it has or had rights under a contract to the services of a player 
then playing for an ABA Team, or an ABA Team which claims that as of the 
date of this agreement it has or had rights under a contract to the services 
of a player then playing for an NBA Team ; a "Respondent Club" shall be deemed 
to mean the Team against which such a claim is made. 

(ii) Within 60 days after the signing of this agreement (or in the event 
of unavoidable delay or vacancy as soon thereafter as possible) the Commis- 
sioners of the NBA and the ABA shall agree upon the selection of an arbi- 
trator or arbitrators to arbitrate controversies under this paragraph 5(g). 
Within 5 dnys after the effective date of the exempting legislation, each Com- 
plaining Club shall file with the arbitrator or arbitrators a written statement 
of its claim supported by documentation and furnish the Respondent Club 
with copies thereof. 

(iii) Pursuant to such rules as shall be established by the arbitrator or arbitra- 
tors, the arbitrator or arbitrators shall render a decision with respect to each 
such claim no later than 60 days after the effective date of the exempting 
legis'ation. 

(iv) The arbitrator or arbitrators will be granted by the combined leagues a 
number of first round draft selections not exceeding the number of controversies 
submitted hereunder (hereinafter referred to as "Bonus Picks'') beginning with 
the eleventh first round pick in the initial common draft described in para- 
graph 5(e), which shall be deemed amended to permit such Bonus Picks, one 
of which he or they may award to any Complaining Club or Respondent Club 
in lieu of or in addition to any other relief granted. Any Bonus Picks so 
awarded will be made by such Contesting Clubs in the order of their respective 
won and loss percentages immediately prior to such common draft. 
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(hi The NBA Commissioner will he the Commissioner of the expanded single 
league. It is agreed that there will be no change in the length of the term of 
the presently existing contract with the NBA Commissioner from the date this 
Agreement becomes effective without the concurrence of a majority of the teams 
which are signatory to this agreement. 

(i) Immediately upon the granting by the NBA of the franchises provided for 
in paragraph 5(a) hereof, the ABA will promptly take all steps necessary to 
terminate its existence, but any obligation of the ABA shall, nevertheless, remain 
the continuing obligation solely of the ABA teams. 

(j) In the event any liability should ever accrue with respect to pension obli- 
gations to players based upon their service with an ABA Team in the ABA, such 
liability shall be solely that of the ABA Teams which hereby agree to hold the 
NBA Teams harmless with respect thereto. 

(k) Notwithstanding any provision of the Constitution and By-Laws of the 
NBA. it is agreed that, for a period of five years from the date the exempting 
legislation takes participation in gate receipts (including participation by the 
NBA. visiting teams or others) shall be determined by a favorable vote of the 
required percentage of the NBA Teams only but shall apply uniformly through- 
out the single expanded league. 

(1) Notwithstanding any provision of the Constitution and By-Laws of the 
NBA, it is agreed that, for a period of one year from the date the exempting leg- 
islation takes effect, there shall be no player transactions between any ABA 
Team and any NBA Team. 

6. Release and Indemnification, (a) The NBA and each of its member teams 
and the ABA and each of its member teams hereby release and forever discharge 
each other and each of such member teams from any claim or cause of action to the 
date of these presents including any of the matters, factual or legal, alleged or re- 
ferred to in the complaint and counterclaim filed in the case of American Baskct- 
51055AJZ in the United States District Court for the Northern District of Califor- 
ball Association, et ah. v. National Basketball Association, et al.. Number 
nia. and neither the NBA nor the ABA or any of either leagues member teams 
shall institute, maintain or prosecute any claims or causes of action against the 
other or any past or present officers, directors, partners, agents or employees of 
either league or their member teams based upon any claims, controversies, actions, 
causes of action, obligations or liabilities of any nature whatsoever whether or 
not now or hereafter known, suspected or claimed which either league or their 
member teams ever had, now have or hereafter can. shall or may have or allege 
against the other or any past or present officers, directors, partners, agents or 
employees of either league or their member teams with respect to any of the 
matters, factual or legal, alleged or referred to in the complaint and counter- 
claims filed in the above-captioned action. This release, however, shall not operate 
or be of any force or effect in favor of any present member of either the NBA or 
the ABA who is not a signatory to this agreement and each of the parties 
signatory hereto, notwithstanding such release, expressly reserves any and all 
rights, claims and causes of action which it or they have, may or can have against 
any present member of either the NBA or the ABA who is not a signatory to this 
agreement. 

(b) The parties signatory hereto agree, and it is of the essence of this entire 
agreement, that each and every one of them will promptly cause the dismissal 
with prejudice of their complaint in the action pending in the United States Dis- 
trict Court for the Northern District of California, entitled American Baskethall 
Association, et al. v. National Basketball Association, et al., Number 510r>5A.TZ, 
but only as against the NBA and those other defendants which are either (i) 
present members of the NBA and also signatories to this agreement, or (ii) a 
defendant which has caused the dismissal with prejudice of its counterclaim in 
that action as against all present members of the ABA which are signatories to 
this agreement : and will promptly cause the dismissal with prejudice of the 
counterclaim asserted in that action, but onlv as against the ABA and those 
other plaintiffs which are present members of the ABA and also signatories to 
this agreement. This subparagraph (b) shall lie enforceable by motion or other 
proceedings in the action itself, or by any other means available at law or in 
equity. 

(c) Further, the NBA members signatory to this Agreement, severally, agree 
to hold the members of the ABA harmless, and the ABA members signatory to 
this Agreement, severally, agree to hold the members of the NBA harmless from 
any claim or cause of action which may arise from or which could have arisen 
from or be a part of the case of American Basketball Association, et al. v. Na- 
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tional Basketball Association, et ah, No. 51055AJZ. in the United States District 
Court for the Northern District of California, and which may be prosecuted, 
pursued or claimed by persons, entities or companies which formerly were mem- 
bers of either association who are also parties to the captioned lawsuit and who 
are not signatories to this Agreement ; and the ABA members signatory to this 
agreement, severally, agree to hold the members of the NBA harmless from any 
claim or cause or action which may arise from or which could have arisen from 
or be a part of the case of American Basketball Association, et ah v. National 
Basketball Association, et ah, No. 51055A.TZ, in the United States District Court 
for the Northern District of California, and which may be prosecuted, pursued 
or claimed by persons, entities or companies which may now be members of the 
ABA who are also parties to the captioned lawsuit and who are not signatories 
to this Agreement. Such indemnification shall include all costs including attor- 
ney's fees hereafter incurred by either Association in defending against such 
claims as well as any monetary judgment which might result from the trial or 
settlement of this cause under the circumstances described in this subpara- 
graph 6(b). 

7. Best Efforts. Each of the signatories to this Agreement and its successors 
agrees that, at least vintil the end of the calendar year 1973, it will use its best 
efforts to procure the passage of the exemptive legislation contemplated by 
paragraphs 3 and 4 hereof. 

S. If the signatories refuse to comply with the conditions as outlined in para- 
graph 7 above, signatories so refusing shall pay to the other Association an 
aggregate sum of liquidated damages in the amount of Three Million Dollars 
($3,000,000.00). In no event shall the total sum recoverable by either Association 
under this provision exceed said sum of $3,000,000.00. 

9. In the event one or more provisions of this agreement shall be deemed to 
be illegal or unenforceable as in contravention of the aforesaid order of May 4, 
1970 in the litigation entitled Oscar Robertson, et ah v. National Basketball As- 
sociation, et ah. such illegal or unenforceable provision or provisions shall not 
affect the validity or enforceability of the remaining and enforceable provisions 
of this agreement, and the parties hereto agree to amend such illegal or unen- 
forceable provisions as to conform to the provisions of such order. 

10. Execution of Agreement. This Agreement shall be executed by the Com- 
missioners of the NBA and ABA after passage of resolutions by each league 
authorizing such execution. Such resolutions shall be passed by a sufficient num- 
ber of NBA Teams and ABA Teams to bind each league under its respective 
constitution and by-laws, it being agreed by the parties that this Agreement 
shall be a valid and binding contract, the breach of which shall be cognizable 
in courts of law and equity and that following the execution of this Agreement, 
it will not be necessary for either league to take any action, either before or after 
the passage of such exempting legislation, to carry out the purposes set forth 
in paragraphs 3, 4 and 7 hereof. 

11. Governing Law. This agreement has been signed by the parties in New 
York. New York and every provision thereof, including but not limited to para- 
graph 5(g) shall be governed solely by the laws of the State of New York. 

12. Absent the enactment of the exempting legislation called for by Paragraph 
3 of this Agreement on or before January 3, 1974, this Agreement shall terminate 
on January 4, 1974 and be null and void in all respects. 

In witness whereof, the parties have executed this agreement as of the clay 
and year first above written. 

SIGNATORIES 

National Basketball Association, J. Walter Kennedy ; Atlanta Hawks. ■ 

; Baltimore Bullets, Abe Pollin ; Boston Celtics. Arnold Auerbach ; Buffalo 



Braves. Paul S. Snyder; Chicago Bulls, Elmer Rich. Jr.; Cincinnati Royals, 
Joseph Axelson ; Cleveland Cavaliers, Stephen Zayac, Jr. ; Detroit Pistons, Fred 

Zollner : Los Angeles Lakers. Alan Rothenberg : Milwaukee Bucks, : 

New York Knickerbockers, Edmund S. Irish : Philadelphia 76'ers. : 

Phoenix Suns, ; Portland Traill ilazers. Herman Sarkowsky : San 

Diego Rockets, Robert Breitbard ; San Francisco Warriors, : Seattle 

Supersonics, Samuel Schulman. 

American Basketball Association. Jack Dolph ; Carolina Cougars. — 

Texas Chaparrals, Robert Folsom ; Denver Rockets, J. W. Ringsby; 



Indiana Pacers. Richard Tinkham ; Kentucky Colonels, Wendell Cherry : 
Memphis Pros, Charles Cavagnaro ; The Floridians. Ned Doyle; New York Nets, 
Roy Boe ; Pittsburgh Condors, Donald J. Bezakler : Utah Stars, Bill Daniels ; 
Virginia Squires, Earl M. Foreman. 
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AFTER RECESS 



(The subcommittee reconvened at 2 :30 p.m.. Representative Emanuel 
Celler, chairman of the subcommittee, presiding.) 

The Chat Umax. Our witness this afternoon is Mr. Lawrence 
Fleisher. representing- the NBA Players Association. 

Identity the gentleman sitting next to you. 

TESTIMONY OF LAWRENCE FLEISHER, GENERAL COUNSEL, NA- 
TIONAL BASKETBALL ASSOCIATION PLAYERS ASSOCIATION, AC- 
COMPANIED BY PAUL WARNKE, OF CLIFFORD, WARNKE, GLASS, 

McILWAIN & FINNEY 

Mr. Fleisher. My name is Lawrence Fleisher. I am the general 
counsel of the NBA Players Association, an organization representing 
and having as its members each and every player in the National 
Basketball Association. Appearing with me today is Mr. Paul Warnke, 
acting as special counsel to the Players Association. 

My testimony today is on behalf of all the players in the NBA. We 
are totally opposed to the passage of H.R. 10185. I will limit my state- 
ment today solely to a discussion of the basketball merger bill and at 
this time will not, in a prepared statement, offer any comments as to 
the various other proposals before this committee. 

The Chairman. Do you represent all of the players in both leagues ? 

Mr. Fleisher. No, sir; only in the National Basketball Association. 

The Chairman. Are you aware of the testimony given this mornmg 
that the American Basketball Association Players Association, 
through its president, indicated by telegram to Representative Brocks 
of Texas, that the American Basketball Association players were in 
favor of this bill? You say "all the players," now. Do you mean all 
the players of the NBA ? 

Mr. Fleisher. That is correct, sir, and that is what I stated. How- 
ever, I discuss this later on. I believe the telegram that was read into 
the record today is consistent with what my testimony will be later. 

The ABA Players Association is in favor of a merger but not in 
favor of the bill that has been introduced. They are in favor of the 
merger with any option reserve or any other type of restriction on 
their freedom of movement. 

Mr. McClory. Is that identical with your position ? 

Mr. Fleisher. No, sir; our position is — and again I will discuss 
that later — we are totally opposed to a merger. We have stated on the 
record in the Senate that we would accept a merger in the event there 
was an elimination of all restrictions on the players but we are not 
in favor of the merger. 

Mr. McClory. In other words, you have no objection to the bill if 
the bill is limited to the right to merge these two leagues and grant an 
exemption from the antitrust laws to the extent of merging the two 
leagues? 

Mr. Fleisher. No, sir. That bill, as introduced, is far from a simple 
merger bill. 

Mr. McClory. To the extent that it would be limited to merger? 

Mr. Fleisher. No, sir; because that would take away immediately 
all of our bargaining rights, and any passage of that bill in the form 
it is now or any passage of the bill which just says they will allow a 
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simple merger will be against the interest of the players. We say: If 
any bill is passed, then some rider or amendment which takes into 
account the players" interests should be considered. 

The Chairman. If we simply have a bill that allows only the 
merger without anything else, you would still be opposed ? 

Mr. Fleisher. A bill that would allow only the merger would take 
away entirely the right of players to negotiate freely for their salaries 
like any other American. 

Air. McCulloch. Have you furnished this committee the salary of 
each player of the league which you represent ? 

Mr. Fleisher. No, sir ; I have not. 

Mr. McCulloch. Will you do it ? 

Mr. Fleisher. To the best of my knowledge, I will — whatever I 
have. I believe, if you desire that information, all that information is 
in the office of the commissioner of the NBA. 

Mr. McCulloch. I personally do desire that information for com- 
ing to a conclusion as a member of this subcommittee, and I hope it is 
furnished to me. 

The Chairman. You may proceed. 

Mr. Fleisher. Approximately 1 year ago today, bills were intro- 
duced in the Senate and House' calling for congressional approval of 
exemption from antitrust laws for the merger of the two basketball 
leagues. Beginning Inst September, the Senate Antitrust Subcommit- 
tee of the Judiciary Committee held lengthy hearings exploring vari- 
ous aspects of the proposed merger. The NBA Players Association took 
an active part in those hearings and had numerous witnesses appear- 
ing on its behalf explaining why we were opposed to the passage of 
the bill. 

It is my belief that the public was indeed fortunate to have the 
Senate hold the basketball merger hearings. For the first time, an 
adversary set of hearings occurred in which opposing views were aired 
as to the workings of professional sports. These were not similar to 
the prior sports hearings, in which owners glibly discussed their op- 
erations and paraded a few handpicked athletes for their public rela- 
tions value. Here the NBA players, who have a vital interest in any 
proposed legislation, testified as to the aspects of professional sports 
that were never before revealed. 

The record of those hearings presents an overwhelmingly strong 
argument for the defeat of any merger legislation. Contrary to the 
statements of counsel for the owners, this bill was not a simple merger 
bill but, rather, a very bold attempt to deprive all professional basket- 
ball players of their right to negotiate freely for their services. If it 
does no more than permit merger, then Congress is wasting its valuable 
time. 

Does the bill sanction the common draft? Does it make legal the re- 
serve clause? What of TV blackouts or games in conflict with high 
school or college events? If these items are to remain status quo by 
passage of this legislation, why pass any bill? Obviously, more is in- 
tended than a simple merger bill. 

I think it is important that everybody understand what the common 
draft and the reserve or option clause truly means. You gentlemen are 
Lawyers. Assume lawyers were subject to a draft such as in pro- 
fessional basketball. What would happen is : When a student attends 
college and if he attends college in Illinois or Texas or New York 
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and then he goes to law school and he attends law school in whatever 
place he wants to attend law school in, all the law firms get together 
and they say, "We will pick one student and he will come to work for 
us in our law firm." That student hasn't got a choice to go to any law 
firm he wants to go to. He must go to the law firm that drafts him, 
and he does not have a choice to go to work for any other law firm 
thereafter. He is bound to that law firm for the rest of his career. 

That is what exists under a common draft in one league. That is 
what these gentlemen want to happen in basketball once again. Right 
now, for the first time, there are two leagues and there are two people 
who are drafting the same person. Mr. Cherry says that is not com- 
petition. I don't know what else is competition if that is not competi- 
tion, but that is what presently exists. That is how the common draft 
and reserve clause work together to tie an athlete to one place with 
one employer with one bidder. 

It is interesting to note that at the Senate hearings, the only testi- 
mony on behalf of the proponents of the bill was given by either 
counsel, owners of franchises, commissioners, or paid consultants for 
the league and only two ABA players. Not one independent or non- 
directly related witness testified on behalf of the merger. Weigh that 
small vested group with the alinement of witnesses that appeared 
against the basketball merger bill. 

First, the players associations of both leagues, representing the 300 
players in professional basketball. These witnesses testified as to "the 
good old days" of professional basketball prior to 1967, when only 
one league existed. Various players revealed the enormous differences 
in salary levels, benefits, and working conditions that arose as a result 
of competition. Any return to the one-league system could only, a for- 
tiori, reduce all the hard-won benefits presently in effect and totally 
stifle future competitive practices. 

Second, Congressman Stokes, on behalf of the Congressional Black 
Caucus, testified as to the very negative effect that a merger would 
have on the children growing up in the ghetto areas of the United 
States. The National Association for the Advancement of Colored 
People also stated basketball is a game of the cities, a game of the poor 
and underprivileged. 

Any attempt to stifle the aspirations of black children, who idolize 
basketball professionals, almost 70 percent of whom are black, would 
be a serious blow to the continuing struggle for blacks. 

In today's New York Times there is an advertisement put out by 
Mobil Oil Co., discussing basketball and how it relates to the children 
in the ghetto. If I read the first paragraph, it states : 

In the inner city, basketball is more than a game. It is a part of the fabric 
of life. For black youngsters in the playgrounds, schoolyards, and community 
centers, the sport offers the hope of a college scholarship or even a shot at the 
pros. More important, basketball is a vehicle through which ghetto youth can, 
by being spectacular, forge an identity, a greater sense of self-worth and rise for 
the moment above the drabness and anonimity of his daily existence. 

Mr. McCulloch. Mr. Chairman. I would like to hear the name of 
the sponsor of that advertisement from which the witness just read. 

Mr. Fleisher. The Mobile Oil Co., sir. 

The executive director of the professional football players associa- 
tion testified as to the impact that the football merger passed in 1966 
had on the lives of professional football players. The president of the 
football players association also testified to that effect. A totally fal- 
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iacious argument presented on behalf of the merger legislation was the 
great benefits that football enjoyed as a result of "one league." The 
football players graphically indicated their very real and distinct 
injury resulting directly from the merger rather than any benefit. 

In addition, Mr. Walter Byers, the executive director of the National 
Collegiate Athletic Association, representing all of the college athletic 
groups in the United States, testified against the merger bill at the 
same time testimony was presented against the merger by high school 
groups. Two economists from the Brookings Institution reviewed the 
limited financial material presented by the owners. These economists 
concluded that there was a lack of validity to the economic arguments 
presented by the owners for their merger request. 

So that while a limited group of 26 men — and not truly that amount, 
since three or four of the owners themselves are against the merger — 
indicated their desire for favorable consideration of this bill, repre- 
sentatives of many walks of life testified against the bill and created 
hard, concrete evidence as to why the bill would provide a windfall for 
a small group of people against the best interests of millions in the 
United States. 

My testimony today, however, will be limited to a discussion of what 
has occurred since the last hearings in the Senate. Professional hockey 
has experienced much the same type of situation in the last G months 
that occurred in professional basketball 5 years ago. As a matter of 
fact, many of the original founders of the American Basketball Asso- 
ciation are involved in the founding of the World Hockey Association. 

But it is important to note particularly who the owners are of the 
hockey franchises. The very same men who have been in here and in 
the Senate pleading for relief from their terrible business problems by 
having the Congress grant them special-interest legislation fought to 
acquire hockey franchises. One has only to reread the sports pages of 
the last 3 months to see the extraordinary efforts made to acquire a new 
hockey franchise. 

First, for the reasons I have already outlined, it is not a simple 
merger bill. 

Second, the players in the NBA are categorically against any 
merger. We are now and always have been opposed. The ABA players 
favor a merger but only — only — if it provides for the total elimination 
of any restraint on the freedom of veteran players to change employers 
once the stated term of the player's contract expires. 

The NBA players have stated that we would not oppose the merger 
in the event we were given the opportunity, provided other citizens in 
the United States, not to be bound by an option or reserve clause. We 
stated that this lack of opposition on our part was purely related to 
self-interest and admitted it did not take into account other unfavor- 
able aspects of the legislation. 

However, it should be made clear we do not want a merger. We can 
never collectively bargain as to our rights when there is onlv one 
league. We cannot bargain where the employer has total control over 
the players' movements. 

Gentlemen, for 11 years I attempted to bargain and collectively 
negotiate on that point. I was refused the opportunity to bargain and 
negotiate on it. It is amazing and interesting today these same owners 
offer now to say this is a collective-bargaining issue when they appear 
before Congress. 
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It is complete smokescreen to attempt to pass off this issue by stating 
the parties should cover the matter by collective bargaining. 

Third, how long can the big lie be told about bankruptcy, terrible 
disaster befalling all of these people if a merger isn't granted? One 
has only to look at the vast sums invested by these gentlemen in hockey 
franchises, as described previously, to realize that they are not going 
bankrupt. 

In order to recognize that rather than a reduction in interest in 
franchises there is an increase, one has only to look at the fights and 
lawsuits involved in connection with attempts to buy franchises, that 
is, the Boston Celtics, where there have been three competitive bidders 
in the last 2 months for the club, and the Chicago Bulls, where at least 
two competing parties have been fighting. Both sales have resulted in 
substantial capital gains to the holders. 

One has only to read the statements of Bill Daniels, president of the 
league and president of the Utah Stars, and Jack Dolph, outgoing 
commissioner, to note that the ABA, rather than ready to fold, is 
stronger than it has ever been. One has only to study today's news- 
papers, where two new cities are bidding to join the American Basket- 
ball Association, the league that the proponents of this legislation have 
indicated "would die without a merger." 

But what else do the owners point to ? They point to the fact that, as 
they prognosticated, two clubs folded, and they have indicated that 
this is a basis for showing that if a merger isn't approved, more teams 
will go out of business. Nonsense. The clubs that have folded would 
have folded with or without the merger. 

Any team that grosses $88,000 in volume for an entire year, less than 
the New York Knickerbockers gross in one game, clearly cannot blame 
a lack of merger for its economic failure. Its economic failure is be- 
cause of poor management, because of choosing the wrong city in which 
to play, because of poor performance on the court, because of poor pro- 
motion, because of poor marketing. That is the solo reason for its fail- 
ure. Salaries of players played no part in the demise of the two 
franchises. 

Why, then, merger ? Surely not to preserve the sport. The game ex- 
isted long before this small group of businessmen came into basketball 
and will continue on long after they leave. The fan relates to Oscar 
Robertson, Jerry West, Julius Erving, Bill Bradley — not to the owner. 
It is an insult to the game to say it — basketball, will disappear if a 
merger isn't approved. 

Surely the merger isn't being asked for in order to let the fans see 
both leagues compete with one another. All the commissioners have to 
do is schedule interleague games, as they already do during the ex- 
hibition season, and they would satisfy that desired result. No merger 
is necessary. 

The financial information presented by the owners, as analyzed by 
independent economists, reveals that a merger is not necessary to pro- 
tect a "failing business." If it were true, why is it the "failing com- 
panies" that are the ones who have to pay $1,250,000 each in order to be 
granted the privilege of merging into the older league ? 

Why are the "failing teams" deprived of TV revenues under the 
merger agreement ? And why do the teams refuse to share gate receipts, 
a means by which the poorer teams could more equalize their revenues 
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with the wealthier ones ? And surely these "failing businesses" are hav- 
ing little problem in finding partners to join them, as described before 
in the discussion of the recent sales of franchises. Nor is there any sign 
of abject poverty in the Avild rush of basketball owners to acquire 
hockey franchises in the face of a new "war" among leagues. 

No; the only reason and purpose for the introduction of this legis- 
lation is to lower the salaries of the players — rookies and veterans — so 
as to legalize the efforts of 26 men to make more money. There is no 
other purpose for this legislation, and we, representing the players in 
the NBA, believe that after an analysis of the facts by this subcom- 
mittee, 1 1.R. 10185 will be defeated. 

If I may, Mr. Chairman, there were two points that were raised dur- 
ing the morning hearings that I would like to clarify. 

Congressman Hungate asked some questions concerning the tax 
writeoffs and amortization. I think it is very important for the mem- 
bers of this committee to understand how this truly operates. When 
the Boston Celtics were sold 3 weeks ago or a month ago for a reported 
price of $5.1 million, the owner of that franchise now files a tax return 
in which he allocates of the purchase price anywhere from $4 million 
to $4.5 million for player contracts and the balance for either some 
fixed tangible assets and for the franchise itself to be in the league. 

The amount of money that is allocated to player contracts generally 
runs 75 to 80 percent of the total purchase price. So, in the Boston 
Celtics situation, $4 million, about, will be allocated to player con- 
tracts. They are allowed to be written off over a 5-year period. That 
means $800,000 a year can be amortized. It can be amortized against 
the income that the owner of that team has if he elects to treat the 
team as either a sole proprietorship, a subchapter S corporation, or a 
partnership. The gentleman who owns that team has an extraordinary 
amount of outside, other income. He now has the advantage of a write- 
off of $800,000 a year against his ordinary income. 

So that amortization is a major issue in this thing. It is a major 
issue, and it is reflected by the fact that the overwhelming number of 
new owners of professional basketball franchises are real estate men. 
This is exactly what they have been able to do in the real estate prac- 
tice, and that is why they have now gotten into basketball, because no 
place else can they get this enormous writeoff against their income. 

We have no objection to it, but we think it should be clearly under- 
stood, when someone discusses the side benefits of owning franchises 
and the losses that occur, $800,000 of that so-called loss can be written 
off against ordinary income. 

Mr. McClory. We don't want and you don't want to advocate, do 
you, the perpetuation of a technique such as these hobby farms and 
other methods which are utilized for tax advantages? You would not 
want, to justify opposition to the merger legislation on the basis that 
continuation of the present system is going to provide tax loopholes 
or tax advantages for wealthy individuals who can enjoy this luxury 
of investing in professional sports? It does not seem to me that we 
want to advance that kind of a system. 

Mr. Flfjsiier. No, Congressman, but the reason I raised it is : The 
very reason the owners are here is a financial reason, and they are tell- 
ing you the amount of money they are losing and the tremendous suf- 
fering that has occurred. I am saying that when you have a writeoff 
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of $800,000 against ordinary income, that yon are not suffering great 
losses as a result of it. 

Mr. McClort. If we didn't have these fellows who were willing to 
invest in professional sports, you would not have very well-to-do play- 
ers to represent here in this hearing, either, would you ? 

Mr. Fleisiier. I am delighted that we have these gentlemen, but I 
think the record should be made clear as to what the true picture is 
of the tax returns. 

Mr. McClory. We want to be fair with them and with you and the 
players. We don't want to discriminate against one or the other. 

The Chairman. We can't disregard that $800,000 write-off when we 
consider the financial situation of these owners. It seems to me it is 
very pertinent. 

Mr. Brooks. On the write-off provisions that you have delineated 
for the Boston Celtics transaction, did I understand you to say they 
paid for it or they just get it free? 

Mr. Fleisiier. They paid for it. 

Mr. Brooks. Then they are writing off the same amount of monev 
put in. They don't get/this $800,000 write-off. That is a write-off 
against the money they paid for the players' contracts. 

Mr. Fleisiier. It is a write-off for the money they paid for the 
franchise. 

Mr. Brooks. They paid more than $800,000. 

Mr. Fletsher. That is correct. 

Mr. Brooks. But it would not be a great boon or benefit to me to say, 
"Brooks, you can have an $800,000 write-off'' when I can't get up 
$4 million. It is not an absolute gift. You don't get $800,000 write-offs 
for nothing. They put up the money. That is why they are getting 
money back. You don't mean to propose that they do away with this 
system of doing business? Do you want to go before the Ways and 
Means Committee and tell them to change the law? That is not what 
you propose? 

Mr. Fleisiier. Congressman, I raise this issue only so that when 
somebody states to Congress that they are losing extraordinary 
amounts of money, that Congress understands what goes into the loss 
that has occurred. 

Mr. Brooks. You are indicating these people are wealthy, which is 
nice, but I think unless they can make a profit out of their investment 
in these teams, they are not going to keep running them. This is what 
we have been talking about. 

The Chairman. You must remember that they put this money in 
and they get a good portion of it back. That is very pertinent to 
this discussion. 

Mr. Fleisiier. As part of that statement, Mr. Chairman, what 
nobody has testified to on the part of the owners is that every single 
franchise that has been sold in the National Basketball Association — 
to the best of my knowledge, it has never been refuted — has been sold 
at a capital gain — every single one in the NBA. 

Mr. Brooks. Mr. Chairman, if I might continue 

Mr. McClory. How about the ABA ? 

Mr. Fleisiier. I would imagine not more than one or two sold at 
a capital gain. 
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I think a very important factor that has not come out here, cither: 
You are talking about a new business. Five years ago, there were In 
franchises in professional basketball. It then went up to 28 in 5 short 
years. There is no guarantee in the world of any business, that when 
you start a new business it is going- to make any money. 

Here there was this enormous expansion that occurred in a very short 
while. You formed a new league without any training or background 
in it before. Now what these gentlemen are saying to you is: "We 
should be guaranteed a right to make a profit because we just opened 
up a new business." 

Mr. McClory. Are the players you represent free to go to the other 
leagues and make contracts there with no renewable options or any 
restrictions? 

Mr. Fleisher. No. sir; we would like to think that the court order 
that we obtained which said that would have been respected but. to the 
best of our knoAvledge. there has not been a player who has been signed 
by the American Basketball Association in the last 3 years who was 
free to go to the other association. 

Mr. Brooks. I see you list on page 3 those opposed to the merger. I 
thought you might want to amend that. The players from the ABA 
Players Association sent a wire to me yesterday endorsing the merger 
and saying that immediate merger is essential to the well-being of all 
players. I thought I would bring that to your attention because I know 
you would want to be accurate in your statement. 

On page 6, you point out that the NBA players have stated : ,k TTe 
would not oppose the merger in the event we were given the opportu- 
nity provided other citizens of the United States not to be bound by an 
option or reserve clause." I take it they would not be opposed to the 
merger if they did not have a reserve or option clause, from that 
sentence. 

It is also my understanding, from discussions with the commis- 
sioners of both leagues, that they have agreed to no reserve clauses, 
and I think they are working on an agreement that may have been 
agreed to by the players — I am not certain — that would give only a 
1-year option for rookie players, that being the only option involved in 
anv of their new agreements. 

That being true, it means they are not very far apart from with- 
drawing any opposition to the merger despite your rather strong 
statement. 

On page 8. you point out some interesting questions which don't 
give the answers. Reading on about the "failing business," alleging 
they are all profitable, I guess, but "if it is true, why is it that the 'fail- 
ing companies' are the ones that have to pay a million and a quarter 
to be granted the privilege of merging into the older league?" 

The answer was clear this morning that they pointed out they would 
share in television sales, and I believe that the average anticipated 
yield on an equal basis to the team would be in the neighborhood of 
$300,000 to $400,000 a year and that their one and a quarter million 
payment stretches over a 10-year period, meaning the net profit to 
each of those teams, after they have paid their annual payment on a 
million and a quarter, would be something like $200,000 or more. This 
would not endanger those teams in trouble; it would help them. 
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The next question is : Why are they deprived of TV revenues under 
the merger agreements ? I believe that that agreement would give them 
a full share of the TV revenues and would enable them to do much 
better than they arc doing now. 

The Chairman". Let me make this observation : All that you refer 
to would be subject to a majority of the owners of the merged arrange- 
ment and, if the majority would negate that arrangement, that would 
not happen as you indicate. It all depends upon the majority of the 
teams of the merged league. Am I correct in that ? 

Mr. Fleisher. Yes, sir. 

Mr. Brooks. I believe the owners have already indicated to each 
other they are willing to reach this kind of agreement and it is a pretty 
well defined understanding between them and it would last for 10 
years, at the end of which time they could renegotiate the adjustment 
of television revenues. 

The next question is: Why did the teams refuse to share gate 
receipts? They pointed out in the ABA that they do have a straight 
6 percent sharing of the wealth, as you might phrase it, and this equal 
sharing of revenue income would be a sharing of benefits between the 
poorer teams and the richer teams, or the more profitable teams and 
those which are not so profitable. I think that would certainly help to 
make those teams which are having difficulty as they grow and as they 
become established to survive. 

The Chairman. If they seek to help the poorer teams, why don't 
they put into effect that arrangement now — that is, sharing the gate 
receipts ? Why don't they do it now ? 

Mr. Brooks. In the ABA League, Mr. Chairman, it would be a shar- 
ing of deficits rather than receipts. It is sort of like this revenue shar- 
ing bill we passed in Congress, and I voted against it. They are trying 
to share the revenue the Government has when the Government has a 
substantial deficit. It would be just about the same way. 

Really they should be sharing a deficit because they don't have 
profits to share. In the NBA, they do have some, but it would be 
difficult for them without a merger to be shifting money over to an- 
other league. 

I think that this merger — and all I am talking about is a simple 
merger, and I don't know what others are drawing into it, but I am 
not trying to do anything except merge these teams and these leagues. 
I can see one bargaining agent for the players. 

Now, a common draft by a merged single entity would be subject to 
the same antitrust questions that the individual common drafts are 
now subject to. I say, instead of having two common drafts, they would 
have one. I concede that. There is no way to have a merger without 
that. That is the only disadvantage I see to the players. 

I believe the ABA players agree; I think the NBA agrees pretty 
well. That statement is pretty broad, counsel, that they would have 
no objection to the merger except for the reserve and option clauses. 
If they agree to no reserve clause and they have only one option, which 
is a 1-year option for rookie players, this does not seem that those play- 
ers are so far from a merger being to their best interests. 

Mr. Fleisher. This morning and right now is the first time anybody 
related to the National Basketball Players Association heard that the 
owners decided to do away with all option rights and everything else 
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except for a 1-year option on a rookie contract. That has never been 
offered with the NBA players before. 

Mr. Brooks. I am not intimately familiar with your negotiations 
with the players or owners, but if it is their position now, then it means 
they are not very far apart. 

Mr. Fleisher. I might like to turn over to Mr. Warnke the discus- 
sion about the simple merger bill. I also think it important we clarify 
this point about the ABA Players Association. Your understanding 
and mine are somewhat different. I think maybe the only way this 
can be solved is by having the gentlemen who sent that telegram to you 
to appear here and testify to the meaning of that telegram, as to 
whether he is in favor of the merger bill or whether he is in favor of 
a merger in the event there is a total elimination of restraint on all 
players. 

Mr. Brooks. His telegram is clear. "We support the merger of the 
two professional basketball leagues. Immediate merger is essential to 
the well-being of all players." He went on to make a couple of other 
statements, but that seems like a pretty clear delineation of his view- 
point as to the merger. I don't know how he could make it more clear 
unless he put an exclamation point in there. 

The Chairman. We can address a communication to the president of 
the American Basketball Association Players Association and ask 
him to clarify the situation so he can make it unambiguous. 

Mr. Brooks. He has already done so. 

The Chairman. I don't know if he means if you do not cut off the 
1 eserve clause he is still in favor of the merger. 

Air. Brooks. The man wrote a good telegram and said what he 
meant. He said he supported the merger without any questions on the 
first paragraph. His second item would respect relations between 
players and clubs. His third point, he says: "We also oppose inclu- 
sion of any reserve clause or option clause in the professional basket- 
ball player contract." 

All these positions he states very clearly. I don't think there is any 
question about what his view is, but I think his view on the merger is 
equally clear. 

The Chairman. I don't think so. I think we need a clear-cut state- 
ment one way or the other without anything concerning the reserve 
clause or the other clause. He can say whether or not he favors the 
merger alone without anything else. 

Mr. Brooks. Mr. Chairman, I would hope we can look at the tele- 
gram in committee. I think when we do that, it will be crystal clear. 

The Chairman. I want to say to the gentleman from Texas it does 
not resolve the question completely. We still have the question as to 
whether or not there should be a merger without all these other con- 
ditions. 

Mr. Brooks. That is right, Mr. Chairman, and I think this is the 
major question, but we have many side issues which have been brought 
into the discussion which I think are not really relevant to the major 
issue as to whether or not they should be allowed to merge. 

The Chairman. Do you wish to make a statement, sir? 

Mr. Warnke. I would like to respond to the questions that have been 
posed by Congressman Brooks and at the invitation of Mr. Fleischer. 

First, I would like to say, with regard to the telegram from Zelmo 
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Beatty, I think it is clear and I think it says he is in favor of a merger 
but is opposed to this bill because this bill would not provide any of the 
protections on which he conditions his approval of a merger. 

Mr. Brooks. At this point, let me say, so there will be no misunder- 
standing, the full text of the telegram which we read this morning 
reads this way: 

So there will be no misunderstanding: regarding the position of the American 
Basketball Association Players Association on H.R. 10185, we wish to advise 
you as follows : We support the merger of the two professional basketball 
leagues. 

Gentlemen, I don't know how you could make it clearer unless you 
put it in French, German, English — we can mix up languages, but I 
think it is clear. 

The Chairman. How did he testify in the Senate? 

Mr. Warnke. He testified consistent with his telegram. They were 
opposed to this bill because it did not protect the rights of the players 
but they favored a merger. 

The Chairman. They said they Avere opposed to a merger? 

Mr. Warnke. They were in favor of a merger but opposed to this 
bill because it did not protect their interests. 

I would like to explain why it does not protect their interests. 

The Chairman. It will have to be quickly because 

Mr. Brooks. I can't miss that vote, and I am going to leave, but I 
would be pleased to hear your reply. 

The Chairman. We have to terminate these hearings now, and I 
would suggest that you include in the record any other additional state- 
ment you care to make at this point . 

Mr. Warnke. I would like that very much, sir. Thank you, Mr. 
Chairman, and thank you, Congressman Brooks. 

The Chairman. We will now adjourn. 

(Whereupon, at 3:25 p.m. the subcommittee adjourned.) 
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WEDNESDAY, AUGUST 2, 1972 

House of Representatives, 
Subcommittee No. 5 of the 
Committee on the Judiciary, 

Washington, D.G. 

The subcommittee met at 10 :07 a.m., pursuant to call, in room 2141, 
Rayburn House Office Building, Hon. Emanuel Celler (chairman of 
the subcommittee) presiding;. 

Present: Representatives Celler, Brooks, Hungate, Jacobs, McCul- 
loch, Poff, and McClory. 

Staff members present : Daniel L. Cohen, counsel, and Thomas E. 
Mooney, associate counsel. 

The Chairman. The committee will come to order. 

Our first witness today is Congressman Frank Horton, an eminent 
and distinguished friend, a Member from my own Empire State of 
New York, and a gentleman for whom I have the highest regard, re- 
spect, and affection. You may proceed. 

TESTIMONY OF HON. FRANK HORTON, A U.S. REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 

Mr. Horton. Mr. Chairman and Mr. McCulloch, I, too, have the 
highest regard and respect for you, Mr. Chairman, the dean of our New 
York Delegation, and I might say, on both sides of the aisle there is a 
great deal of love and affection for you as the dean of our delegation 
and as the dean of the House of Representatives. 

I also want to state my highest regard for the ranking Republican 
member, Mr. McCulloch, for his work over the many years on the 
Judiciary Committee in the Congress. 

I may not have an opportunity to appear before this committee 
again, and I do want to take this opportunity to express my very fond 
feelings for the gentleman from Ohio, Mr. McCulloch. 

Mr. Chairman, I don't come to this subject lightly. I have been inter- 
ested in the problems affecting professional sports for many years. At 
the outset, and just by way of background, I would like to explain to 
the subcommittee the fact that I have been interested and participated 
in professional sports in the sense that I served as president of the 
Rochester Baseball Club for 6^ years before I came to the Congress. 

(157) 
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The Rochester Baseball Club is a member of the International 
League, and in 1955 that club was owned by the St. Louis Cardinals. 
The Cardinals decided that they would give up the ownership, and 
through an effort in our community, we became community owned. The 
Rochester Community Baseball Club, Inc., now owns the Rochester 
Red Wings. I was the second president and served for 6I/2 years before 
I came to the Congress. 

When I was designated to run for Congress in June 1962, 1 was then 
serving as president of the Rochester Red Wings, and resigned in order 
to discharge my responsibilities as a candidate for Congress. 

I have also kept my interest in baseball, and it has been a keen in- 
terest since that day. Also, before I came to Congress I served as the 
executive vice president of the International League. Of course, 
Rochester is a member of the International League and has been for 
many years. 

In addition to that responsibility, I also served as the chairman of 
the Minor League Player Development Committee. As such, I served 
as cochairman, with John Galbraith, who is the president and owner 
of the Pittsburgh Pirates. Mr. Galbraith was the chairman of the major 
league component of this group. That committee did a great deal of 
work for the system of player development. It was through that com- 
mittee that the system developed. 

So, Mr. Chairman, with that background in baseball, and my keen 
interest in this subject — and I have testified before this committee 
on other occasions regarding the interest of the minor leagues and the 
major leagues in the baseball area — when I came to Congress I began 
to work in connection with my duties as a Congressman in this anti- 
trust field as it affected baseball and other professional sports. 

So I do appreciate the opportunity to appear before this distin- 
guished committee in support of my bill, H.R. 2305. 

Over the course of many years, I have sponsored bills similar to 
H.R. 2305 because of my strong belief that professional sports — base- 
ball, football, basketball, and hockey — are unique business endeavors. 
The interests of fans, players, and club management will be best served 
only if any legislation we consider to govern these sports activities 
reflects an understanding of their unique character. The necessity for 
Congress to examine this matter once again has been, of course, 
prompted by the recent Flood decision. 

As you know, Mr. Chairman, what distinguishes professional sports 
leagues from normal businesses is that the members of each league 
simultaneously are competitors and partners. They are certainly com- 
petitors on the playing field. Yet, they are partners, as well, because 
the very existence of a professional sports league demands that the 
competition among its members be relatively well balanced. In sports, 
unlike other businesses, competition is the end in itself. 

What the public pays for and demands is an exciting contest among 
teams of reasonably equal ability in which the outcome is uncertain. 
If one wealthy team could hire most of the star players, competition 
would be destroyed, the results of the contest would be predictable and 
uninteresting, and certainly the public would withdraw its support of 
the game. 

For this reason, this committee, in 1952, after an intensive study 
of organized baseball, concluded that "cooperation in many of the de- 
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tails of the operation of the baseball business is essential to the main- 
tenance of honest and vigorous competition on the playing field." In 
1957, Chairman Celler expressed hope that a legislative resolution 
of the sports-antitrust question might be reached if, for antitrust pur- 
poses, the sports facets and business facets of professional sports could 
be separated. 

That is exactly what H.E, 2305 strives to do — to draw the appropri- 
ate line between the sports aspects and the purely commercial aspects 
of professional sports. 

The major goals of H.E. 2305 are as follows: First, the bill would 
place all four major professional sports under the antitrust laws. 
However, it would exempt from antitrust exposure those on-the -field 
practices which, due to the unique character of these sports businesses, 
are necessary for the successful, competitive survival of the sports 
themselves. The ordinary, day-to-day business activities of these 
leagues and their members, however, would fall squarely under the 
mandate of the antitrust laws that govern other ordinary businesses. 

Thus, H.K. 2305 would provide antitrust exemptions for — 

Agreements and rules concerning the equalization of competitive 
playing strength; 

Agreements and rules that deal with the employment, selection, or 
eligibility of players or the reservation, selection or assignment of 
playing strength; 

Agreements and rules relating to the right to operate within specific 
geographic areas; and 

Agreements and rules for the preservation of public confidence in 
the honesty in sports contests. 

As I noted, these exemptions are for the purpose of assuring com- 
petition on the field and for no other purpose. There must be the op- 
portunity for agreements which equalize player strength. Clubs must 
be assured that they have rights to operate within specified geographic 
areas. If clubs could relocate at will and any existing territory became 
subject to unrestrained competition, this could lead to erosion of fan 
support for an existing team and possibly the death of the team itself. 

Also, presidents or commissioners of leagues must be given broad 
authority to take those actions necessary to preserve public confidence 
in the honesty of the sports contests. 

Finally, I think it is clear that the antitrust laws are not the proper 
medium to resolve player-management disputes in connection with the 
reserve clause and other controversial, well publicized disagreements; 
rather, the collective bargaining process is the proper method of set- 
tling these disputes. 

The National Labor Relations Board has asserted jurisdiction over 
player relations questions in the collective bargaining process for pro- 
fessional sports. In this connection, I was heartened to see that both 
the Commissioner of Baseball and counsel for the player representa- 
tives have indicated that the bargaining session this fall will examine 
a wide range of player-management issues. These questions clearly 
should be settled at the bargaining table, and not by means of judicial 
interpretations of the antitrust laws. 

I might say also, parenthetically, by Congress enacting legislation 
every time an issue comes up. 

Second, the bill would do away with the anomaly in the law in which 
only baseball presently enjoys antitrust immunity for its business, as 
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well as its sports facets, while the other three professional sports are 
subject to antitrust regulation. Enactment of my bill, to borrow a 
phrase from Chairman Celler, would reemphasize the fundamental 
premise of American jurisprudence of equality of legal treatment. 

It should be noted that the provisions of my bill do not break new 
ground. Indeed, in substantially the same form it has already been 
approved by both Houses of Congress — although at different times. 
In 1958, after a lengthy floor debate, the House passed legislation in a 
form essentially similar to H.R. 2305. In 1960, the Senate approved 
provisions like those enacted by the House in 1958, although the bill 
was later recommitted to a committee by the Senate. 

In 1965, the Senate for a second time approved provisions like 
those in H.R. 2805, although there was no further action in the House- 
that session. If the Congress is to enact antitrust legislation dealing 
with sports, I urge that we follow the lead of these prior sessions of 
Congress and pass H.R. 2305. 

Thank you, Mr. Chairman, for the courtesy that you and the other 
members of the subcommittee have extended to me. 

The Chairman. I take it that your bill would permit the so-called 
reserve clause and the so-called draft. 

Mr. Horton. It would. That would be one of the exemptions. 

The Chairman. Just give us your view why that is essential. 

Mr. Hortox. I do want to refer to, first of all, Senate Report 402 of 
the 89th Congress, first session, 1965. These antitrust exemptions were 
explained in some detail in that report. Also, these exemptions were 
explained bv Senator Keating at the 1959 Senate hearings on his 
bill, S. 16. 

In my judgment, Mr. Chairman, with regard to the reserve clause, I 
think it is very important that there be some way to equalize playing 
strength. 

The draft system., as I understand it, and as I have been familiar with 
it in baseball, has worked to do that — so there is equalized strength in 
the playing clubs in the leagues. This does not always happen, but 
teams are fairly equal, and this gives us a very fine brand of baseball 
at the major league level. I think it is very important to permit that 
exemption, so that baseball can continue to have the reserve and player 
draft system. 

Now, in connection with the collective bargaining effort, as I under- 
stand it, there are changes that are occurring each year as a result of 
collective bargaining in these various areas. I believe that this should 
be left up to collective bargaining and not to be decided by the courts 
or by the Congress. 

So I feel it is very important that the reserve and the draft in base- 
ball be continued. I am not speaking for other sports, because I am not 
too familiar with them, but I am speaking for baseball, because I 
feel that is an important element and I think it does apply to the 
other professional sports also, in my own judgment. 

The Chairman. There is a difference in the operation of the reserve 
clause in baseball from that in football; am I correct? 

Mr. Horton. That is correct. I think it is also true in the other 
sports, that it is different, but that does not bother me because each 
sport could handle its own reserve clauses or its own drafting, and 
I think that this is for the good of the sports and it should be different, 
perhaps, because each sport is different. 
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The Chairman. Am I correct in saying that in football the reserve 
clause involves the player holding to his contract, hut a 1-year option 
for the owner ; in baseball, tenure is practically for the entire life of the 
pi aver? 

Mr. Horton. The life of the baseball player, I would say yes, basi- 
cally, that is as I understand it also. 

The Chairman. Has there been any attempt to fashion Hie reserve 
clause as to baseball along the lines of the football system ? 

Mr. Horton. I don't think so. There has been some discussion about 
it. The Commissioner of Baseball is here and can discuss that. He will 
testify this morning, and I am sure he can talk about that from a 
more knowledgeable standpoint than I can. 

The Chairman. You state that collective bargaining might be used 
in connection with the reserve clause. Has it been used and have there 
been any changes in the reserve clause in baseball over the years? 

Mr. Horton. Mr. Chairman, I do not feel that I am qualified to 
answer that at this stage, because I am not sure whether or not any- 
thing had been changed in that respect. It would be subject to collec- 
tive bargaining. It would be a point that certainly would be involved. 

Maybe it would not be changed, but it would certainly be the bar- 
gaining point from which all other bargaining would start. It prob- 
ably is used now by those in the collective bargaining process, as the 
place from which they start, so that other concessions perhaps are 
given on the side of management to the players in consideration of 
the fact that that not be changed. It would be an element of collec- 
tive bargaining in that sense. 

For example, as I understand it now, they have made some changes, 
as a result of collective bargaining, with regard to when they pla} T 
double-headers. I am sure that was arrived at as a result of the fact 
that baseball management did not want to make changes with re- 
gard to some aspects of the reserve clause. 

The Chairman. Whenever Congress immunizes a group of en- 
tities or a group of industries from the antitrust laws, like airlines, 
utilities, power companies, and so forth, we usually set up a commis- 
sion to supervise the operation of the companies that are immunized, 
to protect the public. Xow here we are permitting an immunization 
from the antitrust laws, but we set up no commission. In what way is 
the public going to be protected if we do this ? 

Mr. Horton. Mr. Chairman, I think that they are completely dif- 
ferent comparisons. The comparison that you have used with regard 
to public utilities or airlines, and this sort of thing, is completely dif- 
ferent from the competitive sports field. 

There has to be, I think, without Government interference, the per- 
mission for these clubs to play and to compete. If there is Federal 
intervention or a Federal effort made to control the competitive 
aspects of sports, this would not inure to the public. I think it would 
be injurious. 

I feel that the present system under which there is a commis- 
sioner or a head, a president of the various sports, is the best approach, 
because it is within their own area. For example, in baseball there is a 
commissioner. He is, of course, responsible not only to the owners, but 
he is also responsible for the playing aspects of the game. He is also 
responsible to the public. 
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Now, with this collective bargaining effort which has been recog- 
nized, it seems to me that there is adequate protection to the players 
and to some extent to the public. 

The Chairman. You feel, then, that the commissioner of baseball, 
and the method of his appointment, is sufficient to protect the public 
interest ? 

Mr. Horton. I think that is one aspect of his responsibility, and I 
feel that the present commissioner and the ones prior to Commissioner 
Kuhn have been very much concerned about that. 

One of the things I would like to point to is the fact that there have 
been substantial changes in the game in order to satisfy the public. 
There has been expansion. There have been simple things like trying 
to speed up the baseball game and make it more attractive. 

There have been efforts through the commissioner's office to stimu- 
late promotions. There have been changes by the clubs, different uni- 
forms, so there has been a great deal of effort to protect the public. 

I know the commissioner right now is very much concerned about 
the interest that the public has in the various teams to try to keep them 
competitive. I think that yes, he does have a very serious aspect of his 
responsibility directed to trying to make the game more beneficial in- 
sofar as the paying public is concerned. 

Mr. Brooks. Mr. Chairman, I wondered if I might say that the 
witness has been one of those people who has been a great battler. He 
has battled with me and against me, and he is a very difficult man to 
convince on occasion. I want to say I am very pleased to have you here 
today. I think yours is a very interesting piece of legislation. 

I would like to ask you if you feel that the Brooks legislation for 
the basketball leagues, which is another bill under consideration by 
this subcommittee, H.R. 10185, if you feel that that legislation is 
appropriate ? 

Mr. Horton. Mr. Chairman, I appreciate the comments of the gen- 
tleman from Texas. He and I serve on the Government Operations 
Committee. He is second ranking member on his side of the aisle. I am 
second ranking on my side of the aisle. 

As he said, we have many times worked together, and many times 
on opposite sides. I respect him as a competitor and feel he is an out- 
standing Member of this House. 

I would say that I am familiar with the efforts that are being made 
to merge the two basketball leagues, and I would like to indicate to 
the members of this subcommittee that I have no hesitancy in giving 
my unqualified support to the legislation of the gentleman from 
Texas. 

I think this is a step in the right direction. I think it is very im- 
portant, as I did the merger of the football leagues. I think soon we 
will face the merger of the hockey leagues to prevent the same type 
of problem. So I would give my unqualified support to the gentle- 
man's efforts to try to bring about legislation between the basketball 
leagues. 

Mr. Brooks. Thank you very much. 

The Chairman. Returning to baseball, who appoints the com- 
missioner ? 

Mr. Horton. As I understand it, the commissioner is elected by 
the owners of the various major league clubs. 
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The Chairman. And he is supposed to, if I may use the term, dis- 
pense justice to the owners as well as the players ? 

Mr. Horton. Yes, sir. 

The Chairman. The players have no say in his appointment? 

Mr. Horton. As far as I know, they do not, but he can be kept 
honest because there is a representative of the players in their col- 
lective bargaining efforts. 

The Chairman. Has it ever been considered that the players as 
well as the owners might have some say in the appointment of the 
commissioner ? 

Mr. Horton. I am not sure I can answer that. I do not know if 
there ever was. 

The Chairman. I ask these questions not in a spirit of hostility, 
but to bring out the facts. 

Mr. Horton. I understand. 

The Chairman. Is it possible that since the commissioner is ap- 
pointed by the owners and can be fired by the owners, that he is 
more likely to favor the owners against the players than otherwise? 

Mr. Horton. I guess there is always that possibility, but the com- 
missioners I have known have been very careful in this respect. I 
think that this is a mark of the effort in the selection of a commissioner 
by the owners, to have someone that can be depended upon to repre- 
sent all interests. 

Yes, when it comes down to a question of selection, I am sure that 
there is a loyalty on the part of the commissioner, but also the com- 
missioner is usually elected for a set term, and so to this extent he 
is not subject to the whims of the individual owners, although I am 
sure that his contract could be purchased so he could be relieved by 
the owners if they were dissatisfied. 

But I think that most of the owners that I know, and I think I 
know most of them, are of the same opinion I have just expressed here. 
They want the commissioner to be concerned about all aspects of the 
playing part, of the competitiveness of the major leagues. 

So I think that most of the commissioners — all of the commissioners 
I have known, anyway — have been very much concerned about that 
aspect of it. 

The Chairman. Well, as an old time baseball fan 

Mr. Horton. Not old time, please. 

The Chairman. Well, let me say as one who has been interested in 
baseball, what is your feeling as to whether or not the owners should 
have the exclusive right to appoint the commissioner? 

Mr. Horton. Mr. Chairman, at the present time, I see no reason 
to change the present system in the manner in which it is operating. 
I think it is operating well, and I see no problems with the method 
by which it is handled. I think, again, in connection with the unique- 
ness of baseball and other sports, that this matter should be left to the 
discretion of those in the sport. 

The Chairman. Mr. Hungate, any questions? 

Mr. Htjngate. I wanted to thank our colleague for his contribution 
and his comment on page 2 that the bill would do away with the 
anomaly where baseball alone enjoys the immunity. I think that is a 
very cogent point to make. I appreciate your contribution. 
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Mr. Hortox. I would like to say to the gentleman from Missouri 
that I know he has a deep interest in sports. As chairman of the sub- 
committee, I have served with him. We have been trying to arrange 
some hearings in his areas, and hopefully we will see the St. Louis 
Cardinals. 

I think you put your finger on a cogent point. There is no reason 
for baseball to be here today. The court has said you are exempt. 
If we just followed the previous decisions of the Supreme Court. 
business and all aspects of baseball are immune from antitrust by 
virtue of the decision of the Supreme Court, which is, of course, the 
law of the land. 

But all these other sports do not enjoy this situation. As a matter 
of fact, I think it is creating some severe problems, so I think it is 
important for this House to act, and I am glad that the gentleman 
from Missouri has brought this point out. 

I think it is very important that legislation be enacted, if not in 
this Congress — and I recognize that we are moving rapidly toward 
adjournment of this Congress and we might not be able to handle 
such a matter in the short time left — but I do feel it is a high priority 
to make adequate provisions to protect the other professional sports. 
That is why I feel that my bill is a step in that direction. 

Mr. McClory. Would the gentleman yield? 

Mr. Htjxgate. I will be happy to. 

Mr. McClory. The basis for the Supreme Court's decision was the 
1922 case which held that baseball was not interstate commerce. Do 
you feel that if this Congi-ess should enact legislation, subjecting pro- 
fessional baseball to the antitrust laws, based on findings that it is 
part of interstate commerce, would the Supreme Court sustain such 
legislation? 

Mr. Hortox. I don't know what the Supreme Court will do. I think 
some aspects of professional baseball are interstate, but the Court has 
ruled, and what it would do in the future would be very difficult for 
me to .fruess. 

I would expect, though, that based on what they have done, that 
baseball would continue to enjoy this immunity as far as sports are 
concerned, which I think it has sound reasons for. 

The Chairman. Mr. Horton. turning to your bill, on page 2, lines 
9, 10, and 11 there would be exempt "the employment, selection, or 
eligibility of players, or the reservations, selection, or assignment 
of player contracts." I take it that that would relieve the present 
reserve clause, the so-called draft and the so-called boycott from the 
operations of antitrust laws ; am I correct ? 

Mr. Hortox. Yes, sir ; that is correct. 

The Chairman". What would be subject to the antitrust laws, specif- 
ically ? Can you name some activities that would be subject to the anti- 
trust laws under your bill ? 

Mr. Hortox. I am not sure I can answer that question. 

The Chairman. What operations of baseball specifically would be 
subject to the antitrust laws ? 

Mr. Hortox. All the business aspects. 

The Chairman. Just name some. 

Mr. Hortox. The operation of concessions, parking, and all the other 
aspects of baseball; anything that would be other than the competi- 
tiveness or the playing of the game, and the ones listed here, the equal- 
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ization of competitive playing strength, the one you just read, the 
geographic areas, preservation of public confidence. 

The Chairman. The geographic areas are covered by your bill ? 

Mr. Horton. Yes, sir. 

The Chairman. I would like to have you name me some of the 
specific actions that would be subject to the antitrust laws. 

Mr. Horton. The one I would think of offhand would be the opera- 
tion of concessions. The operation of anything other than this that 
would have to do with the revenue that the club received. Most of it 
would come in the form of concessions, advertising, rights, and this 
soit of thing. 

The Chairman. Television and radio, would they be subject to the 
antitrust laws under your bill ? 

Mr. Horton. I don't know. I would have to check that one out. 
I think not. 

The Chairman. What clause would exempt them ? 

Air. Horton. I said I think not. 

The Chairman. As I read it, I don't think they would be, unless you 
have some other meaning in your words. 

What is meant, on lines 14 and 15, by "the preservation of public 
confidence in the honesty of sports contests" ? What has that got to do 
with the antitrust laws? 

Mr. Horton. I am sorry. I was checking with the commissioner to 
see what his answer would be. 

The Chairman. Page 2, lines 14 and 15, where you exempt in sub- 
division (4) '"the preservation of public confidence in the honesty of 
sports contests," What does that envisage ? 

Mr. Horton. That envisages the right of the commissioner and the 
sport itself, baseball as well as the other sports, to check on the matter 
of whether or not games are fixed, whether or not players are involved 
in efforts to throw games, and all the other aspects that would have 
to do with the honesty and integrity of the sport itself. That should be 
policed by the sport. 

The Chairman. That is a rather broad provision. 

Mr. Horton. Yes, sir, it is; and I think it should be. The committee, 
in its wisdom, might want to change that language. That language, 
however, has been through both Houses, as I have indicated earlier. 
I think it is the kind of language that is understandable. It should be 
broad, so that the policing of the sport should be left up to the sport 
itself. 

The Chairman. As it reads now, it is not limited to the players at 
all, and their contract. 

Mr. Horton. That is right. It is a broad exemption. But I think it is 
an understandable exemption. I don't think there would be any diffi- 
culty to draw the lines around it. 

The Chairman. Mr. McCulloch ? 

Mr. McCulloch. I am not a baseball player, but I have been inter- 
ested in the Cleveland Indians since, believe it or not, some of you 
boys were in knee pants. I was interested in the chairman's question 
about the league player organization and how T they were organized and 
what power and authority do they have. Do they have any, except 
supervisory power or authority ? 

Mr. Horton. Do you mean in the selection ? 

Mr. McCulloch. No. I mean the players' group. 
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Mr. Horton. The representative of the players' association will be 
here before you this morning. I think perhaps he could probably better 
answer that than I. But their efforts, as I understand it, are through 
the collective bargaining process. 

This is one of the points of the testimony that I gave earlier. These 
aspects can be handled by the players' association. They are subject to 
collective bargaining. They have been recognized in this area. So it 
seems to me that there is adequate protection for the players in this 
respect. 

Mr. McCulloch. Do the respective owners of the baseball clubs 
recognize them as a power to deal for and with the players? 

Mr. Horton. I would certainly think that they would, especially 
after this year. As the gentleman from Ohio knows, there was a period 
of time when the season was supposed to start when it did not start. 
If there is any owner who doesn't recognize the authority of the 
players' representatives, I think he would have his head in the sand. 

Mr. McCulloch. Frank, I think you are such an able fellow and so 
fair in your decisions, I wonder if the league owners, the team owners, 
have ever asked your advice about giving authority to the players or 
to the players' representative in selecting the so-called high commis- 
sioner of baseball. 

Mi-. Horton. I don't know that that has ever been discussed with 
them. I know I have discussed it with different people. 

Mr. McCulloch. I am of the opinion that that would be a good 
thing to discuss between the owners and the players, or the spokesman 
for the players. 

Mr. Horton. Well, again, I think that this is another subject that 
could be discussed between the players' representatives and the owners 
when they get to their meeting this fall. It is one of the things, as I 
indicated in my testimony, that they are going to be considering in 
their meeting this fall. 

I said I was heartened to see that both the commissioner and the 
counsel for the player representatives have indicated that the bargain- 
ing session this fall will examine a wide range of player-management 
issues. Thnt is certainly a subject that could be discussed at that time. 

Mr. McCulloch. I am very glad to hear you say that. I would like 
to give some unsought advice to the team owners. I think it would 
serve a useful public purpose, and maybe a useful selfish service if 
someone other than the owners or an owner representative could speak 
for the players. I will leave you with that thought. 

Mr. Horton. Thank vou, Mr. McCulloch. 

The Chairman. Mr. Poff ? 

Mr. Poff. Mr. Chairman, I want to pursue just briefly the point 
raised by the gentleman from Missouri with Mr. Horton. 

First, let me see if I understood the thrust of the witness' statement 
when he referred to the Flood statement, Your bill is not in response 
to the "invitation" in the Flood decision, is it ? 

Mr. Horton. If there is any question about that, Mr. Poff, let me 
make it very clear that it is not. In previous Congresses I have intro- 
duced this same bill. This same bill was introduced on January 26 

Mr. Poff. That was before the Flood decision. 

Mr. Horton. January 26, 1971, it was introduced. This bill has been 
in the Congress and I have introduced it on many occasions before 
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Flood ever left St. Louis and before Flood got to St. Louis, as far as 
I know. So it certainly precedes any consideration by the Court, by the 
Supreme Court, of the Flood decision. It is an area in which, as I 
explained earlier, that I have had a great interest for a long period 
of time. 

Baseball was in a period when it was uncertain as to what might be 
done insofar as the Supreme Court was concerned on this question. 
Many of us who were concerned about that were attempting to try to 
resolve that prior to the time the court made this decision. 

In my judgment, the situation still exists the way it did before, even 
though the Flood decision has again said that baseball is immune. As I 
said, baseball can sit back and enjoy this immunity unless we take some 
affirmative action to change it, but that is the law of the land as it is 
now. 

I still feel that something like this should be worked out so that all 
competitive sports have the same ground rules. At the present time. 
the other three major professional sports do not enjoy this immunity,, 
so they have a very difficult time. Every time a question comes up, they 
have antitrust questions raised when that issue is not really involved — 
for example, a player contract or something that is the result of collec- 
tive bargaining. Antitrust comes up in each one of those instances, 
which is a superfluous issue. 

Mr. Poff. Would it be fair to say the substance of your bill is to give 
basketball, football, and hockey the same privileges that baseball now 
enjoys? 

Mr. Horton. No, sir, because baseball now enjoys a full immunity. 
Baseball at the present time enjoys the business and playing immunity. 
This bill would take away from what baseball now has, because it 
would make part of baseball subject to the antitrust provisions. 

I am certain that there will be many lawsuits to test what "business 
aspects" are and what "playing aspects" are. But this would take away 
from baseball, but would add to the situation with regard to the other 
professional sports. 

Mr. Poff. Now, in response to your question as put by Mr. Brooks 
from Texas, do I understand you to believe that your bill, if enacted, 
would prevent the merger of the two basketball associations, or it 
would not ? 

Mr. Horton. No, sir. It has no relationship whatsoever to the 
Brooks bill. That is the subject of another bill. I thought he was ask- 
ing me my position on his bill, and I stated my support for it. 

My bill could not be construed to prevent any merger of any profes- 
sional sport. 

Mr. Poff. I thank you. 

The Chairman. Mr. McClory ? 

Mr. McClory. Thank you, Mr. Chairman. 

I certainly want to express appreciation to the gentleman for his 
testimony and for the expertise that he brings to this committee on 
this subject. 

I am curious to know this : If we were to enact the gentleman's legis- 
lation to cover baseball, basketball, football, and hockey, what would 
we do if other sports emerged ? What about soccer ? 

Mr. Horton. As a matter of fact, I thought about that. That is a 
good point. There is increased interest in soccer. As a matter of fact, 
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in my hometown there is the Rochester Lancers. They are in a profes- 
sional soccer league. 

I would certainly take into consideration, if this bill is not enacted 
in this session, the possibility of adding soccer in the next session. I 
would think it would have to be added if it were to enjoy exemptions 
as set forth in the bill. 

Mr. McClory. I would like to ask this question : The gentleman 
has given a great deal of emphasis to the subject of collective bargain- 
ing, to the exercise of authority, presumably under the National Labor 
Relations Act, of the players' organization. I am curious to know how 
this legislation can possibly operate under the circumstances that we 
have. 

There are two principles involved: One is that if the members of 
the union select a single bargaining agent, that is the bargaining agent 
for all of the members of the union. In other words, if the majority 
of the players were to select the bargaining agent, that would be the 
bargaining agent for all the players. Now, if that were done, and since 
it seems to me that the principal element in any bargaining is the 
matter of salary, wages, financial benefits, how does a single repre- 
sentative bargaining unit operate' to represent all these individual 
players, each one with separate and individual talents, each interested 
in having his own particular salary at the highest possible level? 
It is possible to have one or two or three levels of bargaining, or to 
bargain for a common salary for all players, or how would that be 
handled ? 

Mr. Horton. I don't want to blow the horn for Mr. Miller and I 
am sure he can explain this better than I, and he will be testifying 
later this morning, but, for example, it is my understanding that in 
the last 5 or 6 years, since I came to Congress, as a matter of fact, the 
minimum salary at the major league level was, I think, about $6,000. 
I am not sure of my figures, now, but I think it is $13,500. 

That is a result of the efforts on behalf of the players' association 
to raise that minimum salary, so that any player who signs a major 
league contract has to be paid $13,500. There are players right now 
in Rochester, which is not at the major league level, who are being 
paid $13,500 because they have a major league contract. 

Also, when you get to the higher salaried players, most of them 
have their own representatives, and it is a matter of individual bar- 
gaining on their part, plus the efforts of the association. So I think 
they are adequately protected. 

Mr. McClort. You are not fearful of an opportunity for the bar- 
gaining agent to set off one player against the other in order to reach 
an agreement with the owners? 

Mr. Horton. I do not have that concern. The only concern I have 
in this whole area is that they had better be careful that they don't 
price themselves out of the market. 

Mr. McClory. Since your bill undertakes to put all professional 
sports under the antitrust laws, with certain exceptions, wouldn't it be 
logical to put the unions under the antitrust laws also, with certain 
limited exceptions? 

Mr. IIorton. I had not thought about that. I will give it some 
consideration. 
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Mr. McClory. It certainly would not be logical to have one side 
subject to the antitrust laws and have the other free to have a monop- 
oly, would it? 

Mr. Horton. I think some of the aspects you are talking about 
would be covered, because it would very clearly fit into the business 
aspects. There are certain aspects of the playing that probably would 
not. So baseball would enjoy that immunity, so their union should 
enjoy it also. 

Again, I say T have not given much thought to that subject. I will 
be glad to think about that if we introduce this bill in the next session, 
but hopefully you will pass it before the next session. 

Mr. McClory. One of the problems I have is the dilemma in which 
professional basketball finds itself. You stated that your bill would 
not affect a merger of the professional basketball leagues. They seem 
to feel that, according to the testimony of the leagues, the simple mer- 
ger of the two leagues would provide an answer to them. Do you see 
any objections to the committee approving such a merger? 

Mr. Horton. No. 

Mr. McClory. Thank you very much. 

The Chairman. Mr. Horton, you said that collective bargaining 
would be a boon and is a boon to the players. You advocate collective 
bargaining, do you not '? 

Mr. Horton. Yes. 

The Chairman. Now, assume that the National Labor Relations 
Board, which is involved in collective bargaining, makes a decision 
that the reserve clause is an unfair method of employment. What 
would be the effect of your bill on such a decision, keeping in mind 
that your bill would exempt all employment, selection, eligibility, and 
so forth, and would exempt the reserve clause. Wouldn't that take 
away the jurisdiction of the National Labor Relations Board? 

Mr. Horton. In that respect, I think it would, yes, just as it is 
taken away now by the Supreme Court. 

The Chairman. Therefore, that clause, subdivision "(2), the em- 
ployment, selection, or eligibility of players, or the reservation, selec- 
tion, or assignment of player contracts; (3) the right to operate with- 
in specific geographic areas; or (4) the preservation of public confi- 
dence in the honesty in sports contests," those words would remove 
very substantial jurisdiction from the National Labor Relations Board 
vis-a-vis collective bargaining, would they not ? 

Mr. Horton. I would think they would, yes. 

The Chairman. So the value of collective bargaining would be 
greatly diminished if we pass your bill. 

Mr. Horton. Mr. Chairman, I have just talked with the commis- 
sioner. He seems to feel, and perhaps he can better testify on it, that 
this would not affect that aspect of it; that my testimony was in error; 
that this would not affect the labor relations. 

The Chairman. I disagree with the commissioner or Mr. Porter, 
his lawyer, whoever said that to you, because you have very broad 
language here. You have an exemption from the antitrust laws, and if 
the National Labor Relations Board said this method of employment 
would be unfair .the language you use would negate the jurisdiction 
of the National Labor Relations Board vis-a-vis so-called collective 
bargaining on these issues. 
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Mr. Horton. Mr. Chairman, I think I will have to check that my- 
self, and then give you my opinion at a later date. I do not have 
the answer to that. 

The Chairman. Perhaps you can answer this other question that 
bothers me: You say that the commissioner is appointed to protect 
the public. I wonder who protected the public some years ago when 
the Dodgers left Brooklyn, to the great discomfort and irritation 
of the public in Brooklyn? Who was there to protect the people of 
Washington when the Senators left Washington, and left the Nation's 
Capital high and dry ? How was the public in Washington protected ? 
The same thing with the people in Milwaukee who had so long sup- 
ported the Braves. Who protected them ? 

Mr. Horton. Mr. Chairman, this gets to the point of the competi- 
tiveness of the sport and the ability of the sport involved to select 
locations in which the sport can economically survive. They have 
problems in some of these areas in meeting the economic problems, 
and attendance perhaps might be a factor. There are other different 
factors that are involved. 

I know there was a move from Brooklyn to Los Angeles, but what 
was involved in that, I don't know. 

The Chairman. There was money involved. 

Mr. Horton. I am sure there was. There is money involved in all 
of them. There is money involved in, for example, the loss of a team 
here in Washington. As the chairman knows, I am one of the members 
of the committee that is working very diligently to try to bring a team 
back into the Washington area. 

The Chairman. Wasn't the public interested in having a team in 
Washington ? 

Mr. Horton. Yes, there is no question about that. I know the com- 
missioner was very much interested in that. I personally talked to 
him and I know he was very much interested in keeping a team here. 

The Chairman. I am not showing any hostility, but I am curious 
to find out all the facets of this situation. In what way was the public 
represented by the commissioner? Tell us, if you can, why the Sen- 
ators just pulled up roots and left Washington without a baseball 
team, the Nation's Capital, the world's capital ? 

Mr. Horton. First of all, the commissioner, from my personal 
knowledge, did everything he could to try to find someone who was 
interested or that he felt would be interested sufficiently to try to keep 
that ball club here in the Washington area. I know he appeared be- 
fore one of the committees of the Congress to try to work something 
out with the owner, the present owner, who was having financial dif- 
ficulty. 

I also know that he made efforts throughout the country to try to 
find someone so they could keep a team here in the Washington area. 
The commissioner has also worked closely with our committee from the 
Washington area which went to the annual baseball meetings at 
Phoenix, Ariz., last year. The commissioner appointed a commit- 
tee that has been working very diligently with our committee here 
in the Washington, D.C. area, which is headed by Mr. Sisk, Mr. Broy- 
hill is a member, and Mr. Price of Illinois, plus Mayor Washington, 
of Washington, D.C, and other representatives from the public. 
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There is a great effort being made to bring- back a team to Washing- 
ton. The commissioner again is working very closely with this group to 
try to bring that about. He does evidence interest in the communities 
that are involved on both ends, those that lose and those that gain 
baseball franchises. 

So I would say that he has evidenced an interest. The present com- 
missioner was not the commissioner when the Los Angeles move was 
made. Perhaps that was not looked at in the same light that it is in 
1970. But I think the commissioner, today at least, has a feeling of 
responsibility that there is a public interest, and the public interest 
may not be just in the city of Washington, let's say, but it might be 
the' public interest in keeping the game going, to find locations for 
teams where there can be sufficient attendance so that those teams can 
maintain their economic viability, so that they can maintain their 
team in the league. That is a very important responsibility. 

The gentleman from Ohio was talking about the Cleveland Indians. 
He can talk better on this than I can, but I know the commissioner has 
done a lot to keep that team in the Cleveland area. 

The Chairman. The Washington Senators moved to Dallas. The 
commissioner could have negated that move, could he not ( 

Mr. Horton. I think that is right ; he could have, yes. Technically he 
could have negated it. 

The Chairman. When the commissioner appears, I am going to ask 
him why he did not. 

Mr. Horton. I think under the circumstances, the commissioner was 
in a difficult position, especially in view of the fact that there had been 
substantial losses in this area. 

Just so I end on an affirmative note, Mr. Chairman, let me say this : 
I feel that there is a great possibility— and this does not have any- 
thing to do with this bill, but it does to the subject we are talking 
about — I feel there is a great opportunity for a real, fine, fan-supported 
team in this area, and I think we can get a team here in the next 
year. I think if we get a team here, there will be a great deal of interest, 
especially if there is local ownership. That is one of the important 
things. 

I think in this area there are some good possibilities for that. I think 
if that happens, there will be an entirely different situation in the 
baseball community in the Washington area. I think it will inure to 
the benefit of organized baseball. 

The Chairman. Mr. Jacobs ? 

Mr. Jacobs. I would like to commend our colleague for the time he 
has taken to testify before the subcommittee, and also for his devotion 
over the years in the Congress to the cause of equal opportunities. 
Therefore, I ask this question: Would you favor merger between the 
major leagues and the Warner league ? 

Mr. Horton. What the gentleman is referring to is the Pop Warner 
Little Scholars, which is a junior league football program. Xo, I 
would not. However, I think it is very important that the bill the 
gentleman has moved through the District of Columbia committee 
proceed forward. 

Mr. Jacobs. But the gentleman would not show any favoritism to 
one league over another ? 

85-672 — 72 12 
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Mr. Horton. No. I admire each of them. I like to watch their games. 

The Chairman. Thank you very much. 

Mr. Horton. Thank you, Mr. Chairman. Thank you for the con- 
sideration of the committee. 

The Chairman. I am sorry we held you so long, but it is a subject 
the committee is very interested in. 

Mr. Horton. I am sorry to take the time away from the commis- 
sioner and Mr. Miller. I do appreciate appearing before this com- 
mittee, because, as I said, I think this is important legislation and I 
think we should do something about it, if not in this session, then in 
the next. 

(Subsequently, the following additional information was supplied :) 

Congress of the United States, 
Washington, B.C., August 11, 1912. 
Hon. Emanuel Ceixer, 
House of Representatives, 
Washington, D.C. 

Dear Mannie : As you will recall, I testified before the House Antitrust and 
Monopoly Subcommittee of the Committee on the Judiciary on Wednesday, 
August 2. My testimony focused upon the bill that I have introduced, H.R. 2305, 
which would place professional baseball, football, basketball and hockey under 
the antitrust laws but would provide certain exemptions for their essential sports 
practices. 

During questioning, you asked me whether my bill would have the effect of 
removing the jurisdiction of the National Labor Relations Board to decide that 
the reserve clause is an "unfair method of employment." Because I wanted to 
make a careful study of the matter in order to give a complete and accurate 
answer, I said that I would give you my opinion at a later date. Now, after care- 
fully studying the law in this area I am prepared to answer you definitively that 
the enactment of H.R. 2305 would have absolutely no effect whatsoever on the 
jurisdiction of the NLRB. 

First of all, it must be emphasized that the NLRB does not now have nor has 
it ever had jurisdiction to declare the reserve clause an "unfair method of 
employment." The reserve clause, which determines the team for which an 
athlete will play, is a substantive term of the Uniform Player Contract concern- 
ing a condition of employment. As such, it is admittedly a mandatory subject 
of bargaining under the National Labor Relations Act. The NLRB, in order 
to carry out the policies of the Act, is therefore endowed with the authority to 
compel both sides to the dispute to bargain about the reserve clause in good 
faith. But the Board has neither the authority to compel the disputants to reach 
an agreement, nor to force one side to make a concession to facilitate agreement. 
This limitation on the Board's authority is expressly recognized in the Act 
itself, which specifically provides that the duty to bargain collectively "does 
not compel either party to agree or require the making of a concession." 29 
U.S.C. section 158(d) (1964). 

What is more, the Supreme Court has consistently held in decision after deci- 
sion that the NLRB is without power to pass judgment on particular contractual 
terms advocated by either party. In NLRB v. American National Insurance Co., 
343 U.S. 395, 72 S. Ct. 824 (1952), the Court held that "the Board may not either 
directly or indirectly compel concessions or sit in judgment upon substantive 
terms of collective bargaining agreements." 343 U.S. at 404, 72 S. Ct. at 829. In 
that case the employer insisted on the inclusion of a management functions 
clause in its contract with the union. The clause would have left certain important 
matters pertaining to working conditions solely within the discretion of man- 
agement. The Board found the clause to be obnoxious and insisted that it be de- 
leted because it undermined the bargaining position of the union and was con- 
trary to the spirit of the National Labor Relations Act. The Supreme Court struck 
down the action of the Board. In so doing, it pointed out that : 
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Congress provided expressly that the Board should not pass upon the de- 
sirability of the substantive terms of a labor agreement. Whether a contract 
should contain a clause fixing standards for such matters as work schedul- 
ing or should provide for more flexible treatment of such matters is an issue 
for determination across the bargaining table, not by the Board. 343 U.S. 
at 408-9, 72 S. Ct. at 832. 
This position, from which the Court has never deviated, was strongly reaffirmed 
in the recent case of II. K. Porter Vo. v. NLRB, 397 U.S. 99, 90 S. Ct. 821 (1970). 
The Porter case is a firm embodiment of the Court's judgment that the NLRB 
has no power to intervene in the substance of contractual negotiations. It is espe- 
cially significant because the principle of nonintervention in substantive nego- 
tiations was applied in spite of the bad faith of one of the parties. The bad faith 
was that of Porter, the employer, whom the Board found to be engaging in unfair 
labor practices by refusing to bargain over the union's demand that union dues 
be "checked oft" from the paychecks of union members. As a remedy, the Board 
ordered that the checkoff provision be included in the contract. 

Despite the blatant bad faith of the employer, the Court refused to uphold the 
Board's action because "we hold that while the Board does have power under 
the National Labor Relations Act, 61 Stat. 136, as amended, to require employers 
and employees to negotiate it, it is without power to compel a company or a union 
to agree to any substantive contractual provision of a collective bargaining agree- 
ment." 367 U.S. at 120, 90 S. Ct. at 823. 
The Court went on to say that : 

it was recognized from the beginning that agreement might in some cases be 

impossible, and it was never intended that the Government would in such 

cases step in. become a party to the negotiations and impose its own views 

of a desirable settlement. 397 U.S. at 103-4, 90 S. Ct. at 823. 

It is unmistakably clear from the holdings of the Supreme Court that because 

the reserve clause is a substantive provision of an employment contract, the 

NLRB is forbidden to pass judgment on it or to compel a party to either agree to 

it or retract it. Enactment of H.R. 2305 would not change this situation. Nor 

would it diminish the jurisdiction of the NLRB in any way. Although the Board 

has no power to interfere with substantive contractual terms, it has exclusive 

power to decide whether unfair labor practices have been committed and, within 

limits, to determine the actions that must be taken to undo the effects of such 

practices. Thus, it would be within the Board's jurisdiction to find that the club 

owners were not bargaining over the reserve clause in good faith, because that 

would be an unfair labor practice. And, if such a finding were made, the Board 

could impose any of the various sanctions it has available to compel the owners 

to engage in good faith bargaining. 

The power of the NLRB would not be disturbed by the enactment of H.R. 230.1. 
There is nothing in the bill that could possibly be construed so as to diminish its 
authority to deal with unfair labor practices. In fact, in order to make this point 
doubly clear, H.R. 2305 expressly provides, in Section 4, that "nothing in this Act 
shall be construed to deprive any players in the organized professional team 
sports of baseball, football, basketball, or hockey of any right to bargain col- 
lectively, or to engage in other associated activities for their mutual aid or 
protection." 

Thus, Mr. Chairman, my answer to you would be : no, the bill would not in 
any way remove or diminish the jurisdiction of the NLRB. Instead, it would 
reaffirm the players' right to organize and to bargain collectively and, by so doing. 
would give legislative sanction to the tremendous progress in this area that has 
been made in recent years. 

With kindest personal regards. I am 
Sincerely, 

Frank Horton. 

The Chairman. Our next witness is the distinguished Commissioner 
of Baseball, Mr. Bowie Kuhn, who will be accompanied by my old 
friend who is seated next to him as counsel. Would you both come 
forward 'I 
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TESTIMONY OF BOWIE KUHN, COMMISSIONER OF BASEBALL, AC- 
COMPANIED BY PAUL PORTER, OF ARNOLD & PORTER. AND 
ALEXANDER HADDEN, GENERAL COUNSEL, OFFICE OF THE 
COMMISSIONER OF BASEBALL 

Mr. Kuhn. Mr. Chairman, I have with me not only yonr old friend, 
Mr. Porter, of Arnold & Porter, whose firm represents the office of the 
Commissioner, but also Alexander Hadden, formerly of the law firm of 
Baker, Hostetler & Patterson, of Cleveland, Ohio, who is now general 
counsel for the Commissioner's Office. 

Mr. Chairman, I appreciate the opportunity to appear before you 
and the distinguished members of this committee to present my views 
on a subject which I think is very important. I have had the oppor- 
tunity in recent months and years to come before the Congress on a 
number of occasions to deal with possible legislation affecting base- 
ball. Most recent! v, I was before Senator Cook's subcommittee which 
is considering a Federal Sports Commission to regulate various team 
sports. My remarks are part of the record of those hearings, and in 
many ways are similar to the remarks which I would like to make today 
to this committee. 

I should say at the outset, gentlemen, that I think maybe the sub- 
ject of professional baseball needs a little more perspective and under- 
standing than it has received in recent years. I think there is a sense 
that we are wandering about freelv, able to conduct our business as 
we see fit, without any responsibility to controlling authorities of 
any kind. 

Nothing, however, really could be more removed from the fact and 
practice of our industry. I really do not think of any industry — and I 
understand that Mr. Rozelle contends that in this respect I am wrong, 
and that he deseives this dubious distinction — that any industry has 
been as thoroughly investigated by the Congress over the last several 
decades as professional baseball has. 

So I think there has been the opportunity for thorough considera- 
tion of our problems in the Congress, and I do not mean to suggest 
by that that we are not prepared to have those thoroughly analyzed in 
addition, in light of today's situation, Mr. Chairman, but beyond that, 
we have been found subject to the jurisdiction of the National Labor 
Relations Board, notwithstanding the fact that we are exempt under 
judicial rulings from the antitrust laws. 

This goes to a point that Congressman Horton was having a dialog 
with the committee about. Notwithstanding our exemption either as 
it exists judicially or as it might exist under Congressman Horton's 
bill, we would continue to be subject to the National Labor Relations 
Board with respect to our collective bargaining procedures. So we 
have that jurisdiction. 

We are subject to the jurisdiction of the Federal Communications 
Commission. We have been appearing regularly. 

The Chairman. May I interrupt at that point ? 

Mr. Ktjhn. Yes, sir. 

The Chairman. Do you say that with respect to the language that 
I pointed out, namely, on page 2, lines 7 to 14, with the exemptions ? 

Mr. Kuhn. Yes, I do, Mr. Chairman. 
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The Chairman. Why do you say that ? Can you give us your reason? 

Mr. Kuhn. Yes, sir. For the reason that Congressman Horton's bill, 
which is, of course, typical of the bills which have been offered over 
the years by Members of the House as well as Members of the Senate, 
or many of the bills, designed to place baseball under the antitrust 
laws and then exempt certain practices of baseball from the antitrust 
laws, is in no way meant to be an amendment of the Labor Act. 

I do not think he intends it that way. I am not trying to speak for 
him, but I feel certain that that is a fair characterization of his bill. 

The Chairman. As I posed the question before, suppose the National 
Labor Kelations Board, using the language of the antitrust laws, says 
that the draft or boycott is restrictive, anticompetitive, and an un- 
fair method of employment. Could the National Labor Relations 
Board say that in light of the language of the exemptions that are in 
the Horton bill ? 

Mr. Kuhn. Let me say most respectfully that I do not think, re- 
gardless of Congressman Horton's bill, the National Labor Relations 
Board would ever assert such authority. The authority of the Board 
is to determine whether or not there has been bargaining in good faith 
on certain questions, and to take action where there has not been bar- 
gaining in good faith. 

The Board would not put itself in the position of interpreting the 
antitrust laws as part of its jurisdiction. 

The Chairman. Suppose they say the reserve clause so severely 
restricts the right of an employee to practice his profession that it is 
prima facie evidence of an absence of bargaining in good faith. 

Mr. Kuhn. If they were to find that there had not been bargain- 
ing in good faith, they would make an appropriate order to try to 
bring about good-faith bargaining on the subject. 

The Chairman. I don't think they could do it with this language. 

Mr. Kuhn. In my opinion, they could. 

The Chairman. Are you willing to accept language that would 
not bind the National Labor Relations Board from doing that? 

Mr. Kuhn. Yes, indeed. In the Horton bill, section (4), page 2, 
he provides that the act shall not be construed to deprive the players 
of their right to bargain collectively or to engage in other associated 
activities for their mutual aid or protection. 

I think that is intended. Certainly we would have no objection to 
language that further clarified that if it was necessary. 

The Chairman. All right. Thank you. 

Mr. Kuhn. I was listing some of the agencies that we are subject 
to in our business. We have been talking about the National Labor 
Relations Board and the FCC. The Department of Justice has for 
years asserted jurisdiction over parts of our activities in baseball. 
Surely the courts have asserted jurisdiction over our activities. 

So I feel that the business of professional baseball has been sub- 
ject to a great deal of regulation, and by no means operates in a 
vacuum, free from regulation. Furthermore, I think that we in base- 
ball can take some reasonable pride in the fact that we have tried to 
have a system of self -regulation which, while not perfect, we think has 
best suited the needs of our particular industry, with its particular 
and rather peculiar problems going back to the first commissioner 
of baseball, Judge Landis, and carrying down to the present time. 
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I think we have had able administrators in this game to exercise 
that responsibility. I intend to include in that men like our distin- 
guished league presidents like Warren Giles, Joe Cronin, Hank Peters, 
the current president of the National Association of minor leagues, and 
many others. 

I would say further, in the interest of trying to put our activities 
in some perspective, gentlemen, that I think it is sometimes forgotten 
that this sport has operated in a significant number of ways very 
much in the public interest. There is a tendency, I think, sometimes to 
focus on some of our problems and say, because of that, the sport has 
not been responsible. 

I very sincerely do not feel that this is fair to this industry, which 
in my judgment — and I am, by trade, a lawyer, as you know, Mr. 
Chairman, and have been in and around the business community for a 
long time — I don't know of any industry which I have ever observed 
Avhieh has been more responsible to its obligations to the public than 
the industry of professional baseball. 

I say that at all levels of the industry, whether we talk about the 
clubs, the players or the men who have administered this game. 

I would like to just deal in some specifics, if I may, in that regard. 
Let me take the subject of broadcasting. Baseball games, as I think 
all of you know, are widely broadcast on radio and television in the 
United States. Part of the handling of that comes within my office 
with respect to our national broadcasting activities. 

During my incumbency, we have created a national package which 
now inelndes — and this goes to every hamlet in the United States 
over NBC television — 2f> Saturday Games of the Week, this year 
10 Monday night Games of the Week. Next year it will be 15 Monday 
night Games of the Week, the All Star Game, the World Series and 
the league championship series which determines the championship 
of the two respective leagues. 

Let me say further with respect to national television, and partic- 
ularly with respect to the All Star Game, the World Series and the 
league championship series, we have tried to serve the public interest 
by making those available, and in particular have permitted the tele- 
casts of those games right in the town where the game was being 
played, so that 200 million Americans would have access to the World 
Series, to the All Star Game and to the league championship series. 

We have done that notwithstanding very considerable danger that 
by telecasting right in the town where the game was being played, 
there might be an adverse effect on another very important part of our 
operation — the gate. We felt this was part of the public service of this 
industry, and no other sport has dared to do what baseball has done in 
that regard. I think it is a good manifestation of our public service. 

In addition to the national television and radio, we have local tele- 
vision and radio handled by the local clubs. No snort provides as 
much radio and television of sports as baseball does. We estimate that 
between 300,000 and 400,000 hours of television alone are provided to 
the public by major league baseball. In New York City, for instance, 
in the course of a baseball season, you can see over 180 games, locally 
televised, wholly apart from the national television package. 

In Chicago, you can see over 300 games locally televised of the 
White Sox and' the Cubs. I think this has been a very good test and 
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measure of our willingness to serve the public and make our product 
available to the public without any expense at all. 

I would like there also to say, Mr. Chairman, that baseball, because 
it has wanted, as the national pastime, to appeal to a large mass 
audience, has maintained the lowest ticket prices that exist in profes- 
sional sports. You can still go to a baseball game and get a good seat 
in a baseball park, any park in the country, somewhere between $2 and 
$3, and in some parks less than $2. If you take in the minor league 
system as well, which consists of 150 cities in North America, the in- 
expensive availability of good professional baseball is even more 
markedly available to the public in terms of cost of tickets. 

We are talking now about a professional system that had attend- 
ance last year of over 40 million people. Nothing approaches baseball, 
of course, in terms of its mass audience and its mass attendance. I think 
this is a measure of our responsibility in this area. 

I would like to turn to the subject of the minor leagues as a further 
manifestation of this responsibility. There are, as I say, 150 teams 
in North America which major league ball subsidizes and which it is 
not likely would exist except for the subsidy by major league baseball. 
This minor league system last year drew nearly 12 million people. 
Hopefully, it will draw over that this year. 

To put that in some kind of perspective, that is the largest sports 
audience for team sports that exists in the United States outside of 
major league baseball. In other words, at the minor league level, we 
draw more than any other professional sport does. I think that gives 
you some measure of the size and importance of that system which 
exists by reason of the major league subsidy. 

That system, of course, is designed to help promote the development 
of ballplayers, which is vital to baseball, but I think it is a significant 
mark of what we have done in baseball for the public good that we 
have preserved that system and preserved it on such a large scale as 
we have throughout the United States, Canada, and in Mexico. 

If you take the area of amateur baseball, I think, again, baseball 
has an extremely responsible record which it has made. Baseball volun- 
tarily adopted a college rule which protects young men going to college 
and playing baseball up until the time they are 21 years old. For most 
practical purposes, that means those young men are protected from 
major league signing during their college careers. This was done vol- 
untarily by baseball. 

The Chairman. You don't sign a boy or young man unless he is 22 
years of age \ 

Mr. Kuhx. Once he reaches his 21st birthday, he is eligible to be 
signed. I am talking about our college rule now. 

We also have a high school rule I would like to mention, which fin- 
ishes off that picture. Under that college rule, very few players are 
signed who are still in any kind of a college baseball program. We also 
have a high school rule which means that ballplayers may not be 
signed while they are in high school. It is only once their high school 
class is graduated that they might be signed out of high school, and 
they are signed out of high school. 

The Chairman - . Are they bound to you while they are in baseball 
for the rest of their baseball life ? 

Mr. Ktjhn. No; they cannot be signed. There is a rule winch pro- 
hibits signing them in high school. 
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The Chairman. You don't sign anybody unless he is 21, then? 

Mr. Kuhn. No ; that is not correct. A young man is protected while 
he is in high school. Once his class graduates, he may be signed if he 
so elects. If he goes to college, he is protected again. 

The Chairman. May I ask at this point, what is the relationship 
between a high school boy and the owner before he is 21 ? What is that 
relationship ? 

Mr. Kuhn. Well, there is really no relationship with a high school 
player. There is a set of rules under the high school rule that we have. 
Again, this is a rule voluntarily adopted by baseball to protect high 
school baseball programs which prohibits us from signing the player 
while he is in high school. Indeed, he cannot be negotiated with while 
he is in high school under this rule. 

Only once he is graduated may he be signed by the professionals. 
Then if he goes into college, he is protected again under the college 
rule. 

The support given by baseball in the area of college scholarship is, 
I think, something that is largely unknown, and which is worth noting. 
Baseball commits itself up to about an average of $1 million a year of 
college scholarships to put young men who have signed professional 
baseball contracts through college while they are playing baseball. 

Now, just to clarify this, a young man coming out of high school 
may elect to sign a baseball contract. As part of his negotiation, there 
may be included in the deal he makes with the club the so-called 
college scholarship program. Under this college scholarship program, 
baseball commits up to $8,000 to pay for the tuition and expenses of 
a young man in college. 

What he will do is, he will play baseball, and during the off-season 
he will go to college. So during his baseball career he will accumulate 
credits toward a college degree. 

The Chairman. What is his obligation to baseball during that 
period ? Is there a relationship ? 

Mr. Kuhn. Yes; this young man I am talking about is typically 
playing baseball during the baseball season, but is going to college in 
the off season. But it is perfectly possible that this young man may 
have dropped out of baseball and his college scholarship rights none- 
theless continue. It is under this program that professional baseball 
commits nearly $1 million a year to put young men through college. 
I think this is a most commendable program. 

The Chairman. Is that with a particular club ? 

Mr. Kuhn. The scholarship is negotiated by a particular club with 
the young man when he signs the contract. They agree he will have it 
or not. Once it is negotiated, the office of the commissioner adminis- 
ters the program pays the money et cetera. 

We also, as I think many of you know, have supported amateur 
baseball programs throughout the United States. While there has 
been a decline in the number of professional minor leagues operating, 
there has been an enormous increase in the number of amateur pro- 
grams, including the summer college baseball programs. 

I was recently in Alaska, where they have the most vigorous summer 
program you can imagine. Fairbanks, Alaska, which is very competi- 
tive with Anchorage, signs all the college players they can find to play 
on its team, and Anchorage does the same thing, and they have competi- 



179 

tion between them. This is the outstanding sports event that occurs in 
Alaska. 

These very good college teams are very frequently made possible in 
the summertime by subsidies from major league baesball in New York. 
Massachusetts, Virginia, the Midwest, Texas, California, and so forth. 
So we have these programs supported by professional baseball. 

We have the whole sandlot baseball program around the country, 
which is supported largely by major league baseball, that contributes 
money to the support of sandlot baseball in our communities. 

We have the drug program in baseball in which our players have 
been extremely distinguished. At the request of the President, we have 
involved ourselves in the Federal drug program. Our players have 
given selflessly of their time to try to fight the ugly menace of drugs 
that seems to be growing worse in our society. 

At all levels of baseball, we have contributed our efforts and have 
been highly commended by the President and the Bureau of Drug 
Abuse. I think this is a manifestation 

The Chairman. Is there is drug problem among the players ? 

Mr. Kuhn. There is a limited problem. We introduced this program 
several years ago because we felt there was some use of the so-called 
amphetamines, and this is the limited problem in baseball, by some 
of our players. 

I am happy to say it was very limited. We have gone to great lengths 
in the game to get professional people to explain to the players the 
danger of amphetamines, which has a stunning effect on the human 
system, although I understand it is not addictive. So we have an educa- 
tional program in baseball, Mr. Chairman, and we think we have very 
little problem in professional baseball, thanks to the program and 
thanks to the good sense of our players, who have, most of them, 
understood the problem all along, and I think the ones who did not, 
previously, now understand the problem. 

There is one other area I would like to allude to. We have heard a 
rather general characterization of the ownership and the players in 
our game as, in various respects, greedy and grasping. They are all 
professionals, and obviously they would like to do as well financially 
as possible, but I think it greatly understates the contributions to the 
public good that these men have made in various ways. 

With respect to the players, not only in the drug program, but you 
can go into a thousand or more communities in this country and find 
work that our players have been doing to promote various charitable 
and worthwhile organizations in our communities all over the coun- 
try, contributing many thousands of man-hours to do this. 

At the ownership level, while there has been some criticism of the 
transfer of franchises, as has been mentioned this morning, what goes 
unnoticed, I think unfairly unnoticed, is that the game of professional 
baseball has been provided in community after community in this 
country where it has consistently lost money but it has been preserved 
in these areas because of the good will of men in professional baseball, 
who, out of their great love and appreciation for this game and what 
it means to the vast public, have been willing to provide baseball at a 
loss, so that the losses were coming out of their own pockets, and have 
done so persistently over the years, in community after communitv. 
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I Avill mention, at the major league level, men like Phil Wrigley and 
Tom Yawkey, but those names could be expanded throughout major 
and minor league baseball. I think it is extremely unfair, because 
there has been some feeling that a man here or there may have behaved 
in a way that was questioned by some, to condemn an industry which 
has reacted and performed as responsibly as professional baseball has 
acted in this country. 

I cannot make that statement more strongly or more respectfully 
to this committee and to the Congress. We have had our problems, 
and nobody knows them better than I do, but we have tried to deal 
with them as fairly and selflesslv as we could. 

By and large, I don't think we are perfect, but I think we have ac- 
complished this. I think rather than condemnation, this industry de- 
serves recognition for the public service it has given. 

Mr. McClory. May I make an inquiry on that point ? 

Part of the criticism that was leveled at these wealthy individuals 
who experienced losses in professional sports was that they were in- 
dependently wealthy or they had sources of wealth from other areas, 
and so this was sort of a lark on their part and that they were able to 
deduct the losses from other income. How do you feel about that ? 

Mr. Ktjhn. I think in some cases it is perfectly true that losses have 
been deductible from other income, Mr. Congressman, but by no means 
has this been generally true. Certainly more than half of our teams 
are not in a position, because of the way they are set up, to deduct 
losses and offset it against other income. 

I can only say this : thank God that there is occasionally an oppor- 
tunity to offset some of the losses against other income, because I would 
fear very seriouslv for the future of this industry but for the legiti- 
mate tax advantages that can be used because it has been responsible 
for bringing entrepreneurs into this game who might not otherwise 
be here. 

Mr. McClory. What would be the effect of these wealthy individuals 
continuing to pour millions of dollars into professional sports if this 
opportunity for deducting losses was rejected ? 

Mr. Kuhn. Congressman, I think we would find ourselves in a 
situation where franchises would be for sale and there would be no 
buyers. I hate to tell you this. I am sure I am going to be asked about 
it, and I will go into it in whatever length you would like. 

In Seattle and in Washington we had no buyers to step forward and 
pay a fair price to buy those baseball clubs. Xobody knows this better 
than I, because I worked for months to try to find buyers to come in 
and save those two baseball clubs. It was not a very happy thing for 
me to find that those buyers were not there. 

Mr. McClory. The criticism was directed at the players, yet it 
seemed to me that the principal sufferers would be the players them- 
selves. Do you agree with that ? 

Mr. Kuhn. I think anything that causes a diminution in the amount 
of capital that is willing to come into the game is going to have an 
adverse effect on the players, the entire game, and very certainly on 
the public. Congressman. 

The Chairman. Mr. Commissioner, there is no doubt that you have 
created considerable innovations in the pastime of baseball. I think 
you are to be congratulated on the improvements that you have made. 
We do not wish in any way to denigrate the fine work you have done. 
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Nevertheless the Supreme Court has concluded that — and I am 
reading from their decison in the Flood case, page 24, where it says : 

Professional baseball is a business and it is engaged in interstate commerce. 

I would like to ask : What are the returns from TV and radio? How 
much money is taken in? 

Mr. Kuhn. The public estimates of these figures — and I would like 
at this point to confine myself to that, if I may — they are, I think, 
Generally accurate, and would be somewhere between $40 million and 
$45 million in 197± 

The Chairman. What is the intake generally from the concessions? 

Mr. Kuhn. It would be very much lower than that. This varies from 
club to club, as I am sure you know. Some operate their own conces- 
sions, some negotiate a deal with the concessionaire and take a certain 
percentage of the concession income as their share of concessions. 

It would be a relatively small part of the total baseball income com- 
pared to attendance and broadcasting. By far the greatest share of 
income in baseball comes from attendance, which is No. 1 by far, and 
then broadcasting, and all the others are well down the line in 
importance. 

The Chairman. How much is the intake from concessions ? 

Mr. Ktthn. I would have to give you a percentage figure; that con- 
cessions and advertising might be in the area 10 or 12 percent of our 
gross revenues. 

The Chairman. What is that in dollars '( 

Mr. Kuhn. They might be something between $10 million and $15 
million. 

The Chairman. The concession revenues are between $10 million 
and $15 million? 

Mr; Kuhn. If you look for revenue items in an operating state- 
ment, it might be 'something in that range, subject to correction, Mr. 
Chairman. 

The Chairman. Thank you. Let me ask you this. Have you ever, 
during your incumbancy, sought to change the nature of the reserve 
clause, or does it still remain as inflexible as it always was? 

Mr. Kuhn. Mr. Chairman, the reserve system is what I prefer to 
call it, because I think it encompasses more than a clause. The clause 
is generally a reference to the option paragraph in the contract which 
says the club can renew the contract if there is no agreement between 
the club and player. That is narrowly what the clause is considered, 
but the reserve system consists of more than that. It consists of the 
right of a club to reserve a certain number of players, it happens to 
be 40 players today ; the right of the clubs to assign the contract of 
a player. That is part of it. 

The Chairman. In other words, the club can assign the contract 
to another club. 

Mr. Kuhn. That is correct. 

The Chairman. They must have your consent, of course. 

Mr. Kuhn. No, they must not. The commissioner is not given a 
right of consent on a contract transfer. These things are processed 
through our office, but unless there is some irregularity, our office 
would not intervene in a transfer. 

The Chairman. They do not need your consent and they surely 
don't need the player's consent. 
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How many years are envisaged in the baseball player's life? How 
many years is he serviceable as a player \ 

Mr. Kuhn. Well, at the major league level, a great deal depends 
on whether you take every player who has ever come to a major 
league roster, even if he has been there only a day, or whether you 
take those, perhaps, who have been around as long as a year. 

If you assume that most of the players who come to the roster are 
counted, I would say the average length of service is somewhere in 
the neighborhood of 4 years. If you take the men who have been 
around a year or more, the average would go very markedly up. 

It is not uncommon, as you know, to have baseball players in 
baseball for as many as 20 years. It is also not uncommon to have 
them in the major league level for as few as 30 days, so there is a 
wide swing here. 

The Chairman. It is possible for the reserve clause to last 20 years, 
isn't it? 

Mr. Kuhn. Yes, sir; it is. 

The Chairman. During that period, he is subject to being trans- 
ferred from one club to another? 

Mr. Ktjhn. Yes ; he is. 

The Chairman. Without his consent ? 

Mr. Kuhn. Yes, sir ; that is correct. 

The Chairman. Do I understand you have the power in the event 
that a player jumps his contract, seeks to avoid his contract, that for- 
ever after he cannot enter a baseball park ? 

Mr. Kuhn. Well, I would say that you could theorize powers, Mr. 
Chairman, but I cannot conceive, unless there was a question of dis- 
honesty involved with respect to the playing of the game, that the 
commissioner would use his power to ban a player for life. 

The only instances where a player or a club owner has been banned 
from baseball for life have been where there has been dishonesty with 
respect to the playing of the game. 

The Chairman. Other than dishonesty, there has never been a 
player who has been banned for life from entering a baseball park? 

Mr. Kuhn. That is correct. I cannot think of any other examples. 

The Chairman. Now, I reserved the right to ask you a question as to 
why you did not intervene to prevent the Washington Senators from 
going to Dallas. I would like to get an explanation. 

Mr. Kuhn. Would you like me to go into that now ? 

The Chairman. If you wish, unless you want to continue your 
statement. 

Mr. Kuhn. I did want to continue my statement, but I would be 
happy to answer the question. 

The Chairman. Go ahead with your statement first. 

Mr. Kuhn. I think the two areas of criticism which have developed 
about the game of baseball have been with respect to the reserve system 
and with respect to the transfer of franchises in baseball. 

Taking the first, and this also goes to a question you put to me, Mr. 
Chairman, "Is the reserve system an immutable system still, as it was 
in 1889?" I think history has shown us that there have been many 
changes in the reserve system. I am quite confident that there will con- 
tinue to be changes in the reserve systems as I have described it to you 
here today. 
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I was really in the midst, I think, of explaining that to you when 
we got into some questioning. But the reserve system consists of the 
option clause, the no-tampering provision which prevents one employee 
of a club from talking to the employer of another club, the assignabil- 
ity of contract provisions, the safeguards that are built in to protect 
the player within the system, and by that I mean the minimum salary. 
Obviously there would not be a minimum salary if it were not for the 
reserve clause. 

I think the pension system is recognized as the finest in the United 
States and is a safeguard of the players' rights. Whether you would 
have a system of this quality in professional ball today but for the 
presence of the reserve system is something one should reflect upon. 

You have the provision that you cannot terminate the player without 
giving him a certain portion of salary. A minor league club can ter- 
minate a player for lack of skill, but in the majors, if he is terminated 
after May 15, he is paid for the entire season. 

These safeguards are designed to protect the interest of the players. 
For instance, a player, no matter how poorly he performs from one 
year to the next, may not be cut in salary more than 20 percent a year 
or 30 percent over a 2-year period. All of this, I think, is part of the 
reserve system of player control and protection. 

I am quite confident that we will see changes in this svstem and that 
desirable changes in this system are capable of being bargained by a 
very effective union which exists in baseball today and is led by Mr. 
Miller, who you will hear next, and by Dick Moss, the counsel for the 
union. It is a very effective union which has achieved many gains, 
many desirable gains in my judgment, for the players in the collective 
bargaining area. 

The Chairman. Would you pardon the interruption ? The football 
reserve clause is different than the baseball reserve clause; right? 

Mr. Kuhn. In the way it is written ; yes, sir. 

The Chairman. Would you be willing to accept the provisions of 
the football reserve clause? 

Mr. Kuhn. Let me answer that in two ways. 

The Chairman. That has been a sort of extreme criticism we hear 
at all times. 

Mr. Kuhn. Yes, I understand. I think in the first place, and Mr. 
Miller can address himself to this better than I, I don't think Mr. 
Miller is prepared to accept the football option system as it operates 
today, or he has so said. 

Second, I question very seriously whether the football option sys- 
tem is in practice any different from the baseball reserve system. I 
say that for this reason : If you look back over the years to see how 
many players have actually moved as a result of the football option 
system, you will find that relatively few have moved. 

I would venture to say that as many or more baseball players have 
moved simply by saying to their boss, "I want to play over there be- 
cause I am not happy here." They have gone where they wanted to go 
oftentimes. I think there is as much flexibility in the baseball reserve 
system as there is in football. 

The Chairman. If there is not that danger of moving, why don't 
you adopt it? 
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Mr. Kuhn. I think our system is a generally satisfactory system, Mr. 
Chairman. I see no reason why we should adopt another system when 
ours is a generally satisfactory system. Please understand, I am not 
saying that our system is there to stay forever precisely as it is written 
now. I don't think it is. 

The Chairman. How long has the reserve system lasted that you 
have in baseball? As you have it, it has been there for many years. 

Mr. Kuhn. Yes, Mr. Chairman, it has been there for many, many 
years, but the need for a reserve system is recognized by every authority 
of any ability who has analyzed the operational problems of baseball. 
That includes the players' association, this distinguished committee, 
and the operators in the game, almost all commentators on the game. 
There is nobody 1 can think of as I sit here — other than Curt Flood 

The Chairman. Why did football make the change ? 

Mr. Kuhn. It would be difficult for me to analyze the reason for 
football doing what it does. I have my hands full trying to analyze 
what I am trying to do in baseball. 

Let me take this crack at an answer; not quite an answer, but I 
think it is relevant. 

It is a mistake, in my judgment, as I said to Senator Cook's com- 
mittee the other day, to think of profesional sports as being fungible 
in their problems. They are not. They are very different. There is no 
sport as different as baseball. 

I must come back to the operating problem we have in the area of 
player development, the costs we have in the area of player develop- 
ment. 

Football — and I confess to being jealous, and I am not a bit critical — ■ 
and basketball, take all their talent, almost without exception, straight 
off the college campus where, at the expense of the colleges and those 
who support the colleges, the taxpayer, one way or the other, they have 
been developed and trained by highly proficient and expensive staffs 
into first-rate football and basketball players. 

Football and basketball then takes those lads into their sj^stem fully 
publicized as national stars. Baseball does not benefit from a college 
system that can provide that. Baseball is a very difficult game to play, 
and unless it is played very well, it is not a good spectator sport. So 
baseball is not developed at the college level as it is in basketball and 
football. 

In order for us to operate in baseball, we must operate our own 
development system. That is 150 minor league, clubs in North America. 
The cost of player development, and this is mostly minor league 
cost, is over 25 percent of the gross revenues of professional baseball. 
That is a staggering cost to this industry. 

When we get around to talking about Washington and some of 
our other problems, this will be a factor which I will say to you again 
is a staggering cost that we have had to bear in this industry. We have 
no alternative that we know of but to bear that cost, so we are really 
quite unique. 

We had a study done here for purposes of the Flood case, Mr. 
Chairman, which indicated that in the period of 1963 to 1967, it cost us 
$316,000 to develop every player we brought to a major league roster- 
each, apiece. Today, I would guess that figure is well in excess of 
$400,000. 
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The average expense by major league clubs to develop players is 
$1^ million apiece per club. This is one of the reasons why baseball 
has argued that it has a right to a greater player control than other 
spoils may have, because we are in a radically different position from 
other sports. There is simply no question about that. 

Mr. Chairman, there is one facet of the problem which rather 
clearly distinguishes football from baseball. 

The Chairman. In other words, regardless of what you deem to 
be the merits of your baseball reserve clause, baseball is unique among 
American sports, among professional sports, in the sense that it is the 
only professional sport that has the clause that you speak of. Basket- 
ball, hockey, and football have a different clause; is that correct? 

Mr. Kuiin. Xo; it is not, Mr. Chairman. I think basketball has es- 
sentially the same clause as baseball. The difference there is, you have 
two independent, competitive leagues. 

The Chairman. But with reference to the relationship between the 
player and the owner, baseball is unique in the sense of its peculiar 
reserve clause. 

Mr. Kuhn. To the best of my knowledge, and I have not checked 
lately, the basketball clauses were copied verbatim from the baseball 
system, and the hockey clauses are essentially the same as basketball. 
I don't think there is any difference among the professional sports 
for practical purposes if you ignore the two basketball leagues and 
the two hockey leagues, with regard to the reserve system. 

The Chairman. The fact that there are two leagues can't be ignored, 
though. That means those players enjoy competition that does not exist 
in baseball. 

In one of the appearances before this committee, one of your pre- 
decessors, Commissioner Ford Frick, said as long ago as 1951 that 
he would have no objection to the players having a voice in the selec- 
tion of the commissioner. Have any attempts been made since you have 
become commissioner to secure a player representation in the selection 
process ? 

Mr. Kuhn. There have been no attempts made that I know of, Mr. 
Chairman. There have been no presentations or proposals made by 
the players' association to that effect. It has been discussed in the 
press, and I am familiar with that kind of discussion. There has been 
that. 

I would think that if the players' association would want to put 
that on the table, it would be a matter that would be appropriate for 
collective bargaining. 

I should also s&y that maybe in a way the players' association has 
gone at it another way. They have felt that the connnissioner had more 
authority over certain kinds of player matters than he should, and 
they asked for a grievance procedure in baseball, with an outside arbi- 
trator that would decide problems that did not get into the good name 
of the game. Those disputes have been handled by the outside arbi- 
t rators and not by the commissioner. 

So in a sense what they have done is bargain for, and indeed, achieve 
the creation of a grievance procedure for disputes to be handled 
outside. 

The Chairman. You have the power, as I understand it, to fine a 
pi aver or any team for what you call "conduct detrimental to base- 
ball." Under that power, can you declare players ineligible to partici- 
pate in organized baseball for life ? 
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Mr. Kuhn. I would have that power, yes. In major league rule 21, 
Mr. Chairman, as you no doubt are familiar, it is provided expressly 
that if a player is involved in betting on a game in which he is in- 
volved, he is subject to a lifetime ineligibility in baseball. The same 
would be true of owners. 

The Chairman. You are the determining factor as to what is meant 
by "detrimental to baseball" ? 

Mr. Kuhn. That is correct. "Best interest of baseball" is the term 
appearing in the major league agreement. 

The Chairman. Now, finally, with reference to the move of the 
Senators' team from Washington to Dallas, what was done in that 
regard bv vourself and your office ? 

Mr. Kuhn. The problem was brought most forcibly to my attention 
in June of 1971 when Mr. Short told me that he was very much afraid 
he could not succeed in Washington. He said that the financial con- 
ditions here were such that he felt he could not succeed ; that the broad- 
casting situation put him in an inferior position with respect to his 
competitors; and that he was unable to continue to operate success- 
fully and he wanted to apply to the American League for permission 
to move his ball club, as he did in a meeting which was held in Detroit 
in late June or early July of this past year. 

I attended that meeting. Mr. Short presented his economic problems, 
which were serious, to the meeting. I said to that meeting at that time 
that it would be my view, as the commissioner, that there would not 
be a transfer out of Washington unless I were satisfied that the situ- 
ation did not present a reasonable alternative in terms of ownership; 
that is, ownership within Washington. 

The American League fully accepted that as an expressed power of 
the commissioner; not expressed in writing, but expressed by me to 
them. We then jointly created a committee consisting of myself, Mr. 
Cronin and Mr. Short to see whether or not we could find a solution in 
Washington. 

As it turned out, during the next several months I would say I 
spent the greatest part of my time not only here in your city, but going 
around the country talking to corporations from General Motors, 
Chrysler, Ford — you name it. I tried to talk to them, and individuals 
in Washington and elsewhere, to try to find anybody who would pay 
the price for that ball club that Mr. Short had paid coming in. 

There was not one person among all those I talked to who was pre- 
pared to pay the price that Mr. Short paid coming in, which was in 
the neighborhood of $9 million. 

Mr. Hungate. Mr. Chairman, would the gentleman yield? 

The Chairman. Yes. 

Mr. Hungate. Mr. Commissioner, we keep reading stories that 
Mr. Short may have bought the club with $10,000 worth of green 
stamps and a lot of financing. Are those stories accurate? 

Mr. Kuhn. I think those stories are inaccurate. 

Mr. Hungate. No green stamps ? 

Mr. Kuhn. No green stamps. I think Mr. Short can demonstrate, 
and I put that question to him, that he put between $2 million and 
$3 million into the ball club himself during his period of owner- 
ship. I would have liked to see Mr. Short better financed than he was. 
I was not happy with the fact that he was not better financed, but 
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the painful matter was that when Mr. Johnston died, the prior owner, 
along with Jim Lemon, and the ball club was put up for sale, one 
person— one person only — then in 1968 came forward to buy that 
ball club. That one person was Robert Short. 

Mr. Hungate. Let me be sure I understand. As I understand you, 
according to your findings, he put $2 million of his own living Amer- 
ican money into the operation ? 

Mr. Ktjhn. Yes, he did. 

Mr. Chairman, I would like to continue commenting on the efforts 
I made during that summer. 

We then came down to the meeting in Boston. I asked Joseph Dan- 
zansky of this city, who was certainly interested in trying to get the 
ball club, if he would come to Boston and make his presentation to 
the. American League. 

I told him, "If you come in there and make a presentation which 
assures the league that you have the financing to pay Short's original 
price for this ball club, you are going to get my very powerful sup- 
port with the American League." Mr. Danzansky, whose bona fides 
I in no way question, came to the meeting, but he was not able to dem- 
onstrate he was able to develop the necessary financing to buy the 
ball club. He talked to the clubs about the needs for their guaranteeing 
bank loans which he hoped to get. 

I think Mr. Danzansky feels he was misunderstood on that point, 
but certainly we all understood him that way, including me. Under 
the circumstances, there was no offer. 

I am not talking artificially. I am talking the way any business- 
man would talk. So there was no offer for the Washington ball club. 
So in the sad work of analyzing this thing every way we knew how, 
the American League generated, in the meeting I attended, all the 
necessary clubs with all but the Chicago and Baltimore clubs voting 
yes, to permit Mr. Short to move the franchise. 

At that point they said, "Mr. Commissioner, what are you going to 
do?" I said, "We will take a recess and I will sit down and see what 
we are going to do." I sat down with my counsel and said, "Wliat is 
our alternative? We have no offer. How can we say wo are going to 
make this ball club stay here and lose monev, with nobody willing to 
make an offer, in the face of a very attractive offer from Arlington- 
Dallas-Fort Worth to take the club ? " 

I came back to the meeting and said, "Gentlemen, I will take no 
action." But there is not the slightest question that I would have 
hesitated to block that move if there had been a respectable offer 
from this city. There was none. 

Mr. Hungate. Did he buy the club in 1967 ? 

Mr. Kuhn. He bought it in 1968. 

Mr. Hung ate. At that time, your testimony is that there was only 
one offer to buy the club, Mr. Short's. 

Mr. Kuhn. That is correct. 

Mr. Hung ate. Some 3 years later, when he got ready to move or 
sell, there were no offers. 

Mr. Kuhn. With this one qualification. Mr. Veeck 

Mr. Hungate. Bill Veeck, who moved the St. Louis Browns? 

Mr. Kuhn. Yes. He indicated he would be interested in the club, 
and I invited him to come to Boston to make a presentation and he 
did not come, so I have to read into that that he was not interested. 

85-672—72 13 
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Mr. Chairman. Thank you. There are still problems that bother 
me, though., with regard to other aspects of your sport. The Supreme 
Court said the following : 

"With its reserve system outside of the antitrust laws, baseball is 
an anomaly and has become an aberration with special status." 

Now, as I understand it from the players' attorney, the so-called 
reserve clause involves more or less the following: The player may 
be traded, sold, optioned, or otherwise assigned to other employers at 
the will of the employer club. Such assignments may be made without 
consultation or notice. There is no limit to the number of such assign- 
ments or reassignments. 

The baseball club owners also assert the right to renew a player's 
contract year after year on a unilateral basis without the player's 
signature, subject only to a requirement that a player's salary may 
not be cut by more than 20 percent as compared with the prior year, 
by not more than 30 percent over 2 consecutive years. If the player 
does not care for that system, his only option is to retire from baseball. 
Am I correct in that? 

Mr. Ktjhn. That sounds like Mr. Miller's statement, which he was 
kind enough to show me this morning. 

The Chairman. That is a statement made by the players' repre- 
sentative. Is it correct? 

Mr. Ktjhn. T would say some of it is correct and some of it is the 
manner in which you state it. In part it is incorrect. 

It says the player can be assigned without his consent. Mr. Miller 
here is dealing with the major league level, and I agree, subject to 
what I said before, that the player has urged his trade and has been 
traded as a result of it. I think a great deal depends on how you 
understand the system. 

You cannot take Mr. Miller's language and say that is totally correct 
without trying to understand the things I have been saying today 
about the actual operation of the sport. Furthermore, there is a rule 
on whether the player can be sent from the major leagues to the 
minors. The veteran player cannot be assigned without his consent. 
So there are a lot of things that must be understood before you can 
put this in the proper perspective, and I have been trying to do that 
here today. 

The Chairman. I take it that you wish a bill that would grant 
complete exemption from the antitrust laws and not be the so-called 
Horton bill, which we just heard about, which would only exempt 
from baseball the so-called sport aspects of baseball: indeed the 
business aspects would be subject to antitrust. Which bill do you 
prefer ? 

Mr. Ktthn. If I were given my "druthers," I would accept the 
present situation. However, whether that is the direction in which 
the chairman and the committee is facing. I do not know. I do not 
want to be a dog in the manger. I see no reason why other professional 
sports, indeed, including soccer, should not be on the same footing 
as baseball. 

If I had my choice, I would ask the Congress to put all sports in 
the same position that baseball now finds itself. I think that would be 
fair and equal to all. It would probably be more than fair to the 
others, because they don't have the same operating problems we do in 
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baseball. I think they should have it anyway, and I think that is what 
the public would like to see. 

Beyond that, if you would ask where I would go if I had another 
alternative, I would think that the bill presented by Representative 
Horton is certainly a fair effort to deal with the problem and to protect 
from antitrust application the essential sports practices of the business 
and of all of these businesses. 

Certainly we in the past in baseball, when this bill in one form or 
another, essentially this form almost verbatim, was presented in this 
chamber by Congressmen Keating, Miller, Harris, and others, and in 
the Senate by Senator Hart, we have supported it. 

I point out that those bills as proposed in the past have been adopted 
separately by both Houses; never, obviously, to a point where they 
became statutory. I prefer the situation as we find it. 

My reservation about Congressman Hortoirs bill, very frankly, is 
that I feel it would breed a great deal of litigation to test the param- 
eters of these exempt areas. I don't know how long this would go on. 
or how serious it would be. Having had some experience as a lawyer, 
I suspect it would go on quite a long time and be quite serious, and 
would be extremely costly to an industry that can ill afford it. 

We used to say we were afraid of a flood of litigation. We have 
changed that, and now say a deluge of litigation. I do suspect, however, 
that this is where this would lead us. 

The Chairman. Mr. Hungate ? 

Mr. Hungate. You mentioned the public service aspects of profes- 
sional baseball and owners like Phil Wrigley, Tom Yawkey, and Gus- 
sie Busch. Ewinc Kauffman might fit into that catesrorv also, misrht he 
not? 

Mr. Kuhn. Yes, he would. Ewing Kauffman, in the interest of pub- 
lic service, in his community, estimates that he has lost $6 million since 
he took over the Kansas City Royals, trying to bring a championship 
club to that town and to bring baseball to that town. 

Mr. Httngate. I suppose you have views on Charles Finley, who re- 
moved the A's, who started in Philadelphia, from Kansas City to the 
coast. 

Mr. Kuhn. I would say in Mr. Finley's defense that he has given 
Oakland a very fine baseball team. 

Mr. Hungate. And Vida Blue. 

Mr. Kuhn. Yes. He may have helped. 

Mr. Hungate. In the line of public service, and there certainly are 
some fine men in the game, what do you see and what future do you 
see in some of the musical-chair arrangements such as Boston- 
Milwaukee to Atlanta, and Philadelphia to Kansas City to Oakland, 
and Washington to Minnesota and then Washington to Dallas the 
second time ? I think some of that is what tends, in the minds of the 
public, to make them think this is kind of a cold business. 

Do you see any chance that we can get more continuity in the 
clubs in these cities ? 

Mr. Kuhn. Let me say this, and it was part of my remarks that I was 
coming to in the question of stability of franchises : It is one of the 
most critical problems we have in the game. There is no question about 
that. We all recognize it. There is nobody in baseball who is happy 
about the fact that we have had, from time to time in more recent 



190 

years, to move franchises. If you go back in the history of the game 
from 1901 to 1953 there was total stability. While the profitability of 
the game may not have been very great in those years, it was a lot 
better than it is today. 

Mr. Hungate. That is correct, isn't it; it was more profitable in 
that era than it is now ? 

Mr. Kuhn. I would say, without knowing, and having to general- 
ize — in other words, I don't have particular records on that — but I 
would say that our record of profitability was better. It was never 
particularly good. It has never been a highly profitable sport overall. 
Some clubs do very well, but baseball has never been a highly profitable 
sport and is less so today than it was 10 years ago by a considerable 
amount. 

But I think the movement of franchises is clearly and simply a prod- 
uct of financial instability in the game. It is our job to try to cure that 
financial instability. I think we have done things in recent years, like 
going to a playoff system, breaking our leagues down to divisions, add- 
ing night baseball* in our national package. This year we will have 
three World Series games at night, which are all designed along with 
a good many other things that hopefully can be accomplished to put 
the game on a more stable basis in terms of profitability. 

Once we have that, there will be no problem of franchise moves. If 
you look at the history of football and basketball, they had franchise 
moves during their periods of financial instability. Football used to 
have to move when it was financially unstable. We hope to find a cure 
for this, because we all recognize it as a great difficulty for the game. 

Mr. Hungate. What about the situation in Washington? I don't 
recall the figures. It is many millions of dollars though that sticks in 
my mind as to the cost of the RFK Stadium. Nothing has been paid 
on the principal. We had that stadium built and the club leaves. We 
hear talk of pro hockey and basketball coming in. I think the cost of 
the franchise, maybe one or both, was something like $10 million. We 
talked about a $100 million sports complex to house this. This is wor- 
risome with the lack of stability we have seen in the past. 

What would your reaction be to assurances that if an area were 
to ask $40 million or $50 million of public funds for a sports stadium 
or complex that it would keep its teams ? What about the municipality 
spending another $10 million, say, and buying the club so it could 
make sure it would never move ? 

Mr. Kuhn. This would be a public authority ownership as opposed 
to public stock ownership ? 

Mr. Hungate. Yes. 

Mr. Kuhn. I really have not seriously considered that question. I 
would have to say that my quick judgment is that public authority 
ownership probably presents some fairly severe operating problems. 

One of the difficulties is, you have to have a representative of each 
club in a sports league who is prepared to speak for that club and 
make decisions on short notice. Sometimes it has to be done on a phone 
call. With public authority ownership, I am concerned as to whether 
that would be practical. However, to wide public ownership we have 
no objection. 

Mr. Hungate. I mean like a municipality. I am taken by the idea 
that we can get Federal agencies to spend $50 million for a stadium 
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when they have no club. It seems they should spend the extra $10 mil • 
lion to have something to put in it. 

Mr. Kuhn. I think the usual way has been for thecounty, or who- 
ever owns the stadium, to make a long-term lease with the tenant, a 
term long enough so that the projected operating revenues would be 
sufficient to retire the bonds and handle it in that way. That has been 
a common approach to the problem in sports. You will find most of 
the new stadiums involve long-term leases. 

Mr. Hun-gate. Concessions were mentioned in your income question. 
We have heard statements about so-called undesirable elements in the 
concession game. Do you see any problems in that area in baseball, 
maybe undesirable elements in the concession business? 

Mr. Kuhn. I am familiar with the question that has been raised in 
that area, and I am familiar with the hearings that have been held here 
in Washington with respect to it. Naturally, we have looked into that 
subject, particularly since the problem of the conviction of Emprise 
Corp. occurred in Los Angeles. We will continue to look into that. 

But I would point out that we at this point do not see that there is 
any immediate problem as far as baseball is concerned. This is sort of 
a double-tiered guilt by association thing as far as any suggestion made 
about baseball is concerned. 

In other words, we deal with a concessionaire. Now, it is said, in 
turn, that some question is raised about some of his friends. That is a 
double-tiered problem. It is not as if our own people or players or clubs 
were associated with an undesirable person. 

Mr. Hungate. I want to commend you on making a very excellent 
statement on behalf of the baseball leagues. You are impressive as a 
spokesman, and what little I know about business, you are impressive 
that way, too. 

What is your attitude on punishing somebody. Suppose he did the 
most flagrant thing. 

Mr. Kuhn. Suspend him for life. 

Mr. Hungate. Even a club owner? 

Mr. Kuhn. Yes. 

Mr. Hungate. What does it take to get you as commissioner rehired I 

Mr. Kuhn. A lot of persuasion. 

Mr. Hungate. How many votes ? 

Mr. Kuhn. It would take 16 votes. 

Mr. Hungate. Sixteen out of twenty-four? 

Mr. Kuhn. Yes. Two-thirds. 

Mr. Hungate. Thank you. 

The Chairman. Mr. McCulloch. 

Mr. McCulloch. Are you in a position to know how Dallas, the 
successor town to Washington, D.C.'s baseball team, is getting along 
financially ? 

Mr. Kuhn. I can only give you a very general idea because I don't 
have any specifics on it. They benefit from an excellent broadcasting 
contract. They were able to sign a broadcasting deal that gave them, 
in effect, $1 million a year prepaid, so that they were able to draw 
down $714 million. It was discounted, naturally, since it was pre- 
paid, and they drew down $7i/f> million on that, which was, in effect, 
the way Mr. Short covered the expenses and obligations he had 
with respect to the ball club. 
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Now he owns the ball club without the debt obligations. Therefore, 
he has had a good broadcast contract there, and now his problem is, 
can he operate successfully? Since he has no debt or interest obliga- 
tions on borrowed money, can he operate successfully on his gate 
revenue ? 

I would say at this time he is doing only fairly well in that time, 
but he has only got a last-place ball club, Congressman. 

Mr. McCulloch. How about your attendance records down there? 

Mr. Kuhn. It would be about an average of 10,000 people per game, 
about 800,000 per year. 

Mr. McCulloch. How would that compare with the attendance 
record in Washington ? 

Mr. Kuhn. It depends on what period of time you look at. If you 
look at the long history of Washington, it would be well in excess of 
Washington's long-term history. If you look at the history of the 
Washington Senators under Bob Short, it would be approximately 
the same. 

Air. McCulloch. You are encouraged in what you have learned of 
that activity down there ; are you ? 

Mr. Kuhn. Yes, I am. I say it for this reason: I think the Dallas- 
Fort Worth-Arlington area is an outstanding baseball and sports 
area. I have no doubt but that for the long term a ball club which is 
competitive is going to do very well in that area. 

Incidentally, I apparently don't know how I get reelected. It turns 
out it takes three quarters of the 24 votes to reelect me, Mr. Hadden 
tells me. 

Mr. Hungate. Thank you. Some of us don't always know. 

The Chairman. Mr. Kuhn, we are very grateful for your presence 
here this morning. You have been very helpful in your answers. We 
may not agree with everything you say, but that is only natural. You 
have made a very creditable showing and I want the record to show 
that. I say that likewise for your colleagues at the table with you. 

Mr. Kuhn. Thank you, Mr. Chairman. May I ask that the state- 
ment I did not read here today be incorporated ? 

The Chairman. Surely. 

(Mr. Kuhn's prepared statement follows :) 

(Subsequently, the following information was supplied :) 

Statement of Bowie Kuhn, Commissioner of Baseball 

Mr. Chairman, I am pleased to appear before you today on Baseball's behalf. 

It was with great pleasure that I learned of the distinguished Chairman's 
opening remarks at the first session of these hearings in which he said that the 
Chair "seeks above all a reasonable resolution of the problems before us." Base- 
ball, too, seeks a reasonable resolution of these problems. 

In keeping with this approach, it is necessary to dispense with some of the 
terminology of the past — terminology which has served more as a hindrance than 
a help to meaningful communication. Too much of the history of debate on the 
issues before us has been spent on arguments as to whether Baseball is a "sport" 
or a '"business." It is more appropriate to describe Baseball, and, indeed, each 
of the major professional sports, as both a sport and a business, because each con- 
tains elements of both. No professional sport claims that it is not a business, but 
it is clear that professional sports are unique kinds of business activities. 

In professional sports as well as in ordinary businesses, the public interest is 
best served when competition among rival organizations is maintained. But the 
purpose of competition in each of the two cases is very different. In an ordinary 
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business, for example, the fact that one company consistently produces a decisive- 
ly better product than its competitor is no cause for alarm, even if the unfortunate 
and less efficient competitor is forced to abandon production altogether. In fact, 
the purposes of competition would be well served in such a case because the public 
would have the benefit of a better product and the resources of society would no 
longer be wasted on the inefficient producer. On the other hand, if one baseball or 
football or basketball or hockey club consistently and decisively produces a cham- 
pion, the public interest is not served. In sports, unlike other businesses, the public 
does not seek a single outstanding product. It seeks, instead, well-balanced and 
exciting competition among the rival teams, competition so even that the outcome 
is uncertain. In sports, as some have said, competition is the end in itself. To 
provide the competition that the public desires, and upon which the success of the 
sport depends, it is necessary for the clubs of each league to make agreements 
which are reasonable and essential to the goals and objectives stated in the legisla- 
tion that is pending. 

The unique character of Professional Baseball was recognized by this 
committee in its 1952 report. 1 which said, "The subcommittee recognizes, however, 
that baseball is a unique industry. Of necessity, the several clubs in each league 
must act as partners as well as competitors. The history of baseball has demon- 
strated that cooperation in many of the details of the operation of the baseball 
business is essential to the maintenance of honest and vigorous competition on 
the playing field. For this reason, organized baseball has adopted a system 
of rules and regulations that would be entirely inappropriate in an ordinary 
industry." 

Because of its unique character, which has been recognized by this com- 
mittee, Baseball maintains that the antitrust laws are an inappropriate 
mechanism for regulating its internal structure. The system of self-regulation 
that has prevailed so far has been very successful. It has enabled Baseball to 
provide the public with the exciting sports entertainment it demands. And it 
has enabled this to be done in a way that has earned the game a reputation for 
integrity. In short, the system of self-regulation has served the public well, and 
no public interest calls for doing away with that system. Professional sports must 
continue to be allowed to regulate their own internal structures if the high 
levels of quality and integrity that have characterized their existence are to 
continue. 

This does not mean that Baseball is opposed to change. Many fundamental 
reforms have been made in Baseball's internal structure in recent years and 
more are expected. As far as Baseball is concerned, there is no need for legisla- 
tion of any kind in this area, especially in view of the Supreme Court's recent 
affirmance of Baseball's status in the Flood case. However, if it is felt that there 
are inconsistencies and inequities in the present condition of the law, the way 
to cure them is not to ignore the important differences between sports and other 
businesses by placing Baseball completely under the antitrust laws. Rather, it 
is to enact H.R. 2305, introduced by Representative Horton. This bill would place 
all major professional sports on an equal footing before the antitrust laws. But 
by exempting those practices necessary for the successful, competitive survival 
of the sports themselves, the bill would cure the inequities without jeopardizing 
the sports' very existences. The wisdom of this bill has already been recognized 
by both houses of the Congress. A substantially similar version of it was passed 
by the House in 195R and by the Senate twice — in I960 and again in 1965. The 
bill reflects an understanding of the unique characteristics of professional 
sports and it calls for constructive change. 

Of all the constructive change that has already taken place, the most impor- 
tant has been in the relationship between labor and management. This has not 
escaped the attention of the Chairman. In his opening remarks, he recognized 
that the "employment structure" in professional sports "has undergone drastic 
chansre." This is especially true in Baseball. There have been many significant 
developments in this area since this committee's last intensive examination 
of Baseball. For example, the players, then unorganized, are now not only 
organized but they have a very powerful and effective collective bargaining 
representative. In addition, the NLRB has declared that it has jurisdiction 
over the collective bargaining practices of players and owners. There is no 
question that collective bargaining has proven to be a particularly productive 



1 Report of the Subcommittee on Study of Monopoly Power of the Committee on the 
Judiciary Pursuant to H. Res. 95, 82d Cong., 1st Sess. (1952) , p. 229. 
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method of negotiating out major differences between players and manage- 
ment. For these reasons, disputes over the internal structure of the game are 
certain to be resolved constructively if left to collective bargaining between 
the parries directly involved. 

In recognition of this, the Horton bill, like all other legislative proposals, 
of a similar nature introduced in the past 15 years, has specifically provided 
that no part of it is to be construed so as to deprive the players of their right 
to collective bargaining. In so providing, the bill does not add anything new 
to the relationship between players and owners. But it makes it certain that 
ratification of the antitrust immunity of certain practices of professional sports 
is not in any way to undermine the strong collective bargaining position of 
the players. Again, the bill demonstrates an understanding of the unique 
characteristics of the businesses of professional sports. It is, in my opinion, 
the "reasonable resolution of the problems before us," which we all seek. It is 
in the best interests of the players, the owners, and the public, and I respectfully 
urge you to give it your approval. 



Baseball, 
Office of the Commissioner, 

September 18, 1972. 
Hon. Emanuel Celleb, 

Committee on the Judiciary, House of Representatives, Rayburn House Office 
Building, Washington, D.G. 
Deab Mannie : When I testified before your Antitrust and Monopoly Subcom- 
mittee on August 2, 1972, you were kind enough to accord me an opportunity to 
supplement the record of the hearings with additional information. It is my hope 
that the material which follows will correct and clarify certain of the matters 
on which I and other witnesses gave testimony, and that it will prove helpful to 
you and to the subcommittee. 

Free Agent Deaft 

With regard to Baseball's free-agent draft, it was asserted by Mr. Marvin 
Miller, Executive Director of the Major League Baseball Players Association, that 
its purpose was not to equalize competition but to act as a restraint on player 
salary levels. An examination of the actual functioning of the free agent draft 
shows that this is inaccurate. 

In the first place, an analysis of player compensation since the institution of 
the draft in 1965 shows that it has not in fact resulted in smaller bonuses and 
salaries being paid to new players. In Flood v. Kuhn, in which the Supreme Court 
recently reaffirmed baseball's antitrust exemption, baseball introduced at trial 
an exhibit (a copy of which is enclosed) which showed that while the draft may 
have resulted in fewer of the enormous bonuses that were paid in the past to a 
maximum of one or two outstanding new players every year in order to induce 
them to sign, the initial inducements paid to all new players were, on the average, 
higher in the years immediately following the institution of the draft than they 
were in the years immediately before. Moreover, to the extent the draft reduced 
amounts spent — frequently unproductively — on large bonuses to untried rookies, 
dollars were freed up to be paid to experienced players who had proven their 
abilities in the major leagues. 

There is a second benefit of the free agent draft that cannot as readily be re- 
flected in the statistics. In the years preceding the draft the wealthier clubs and 
those with the larger scouting staffs dominated the free agent market. They 
signed and paid large bonuses to the most promising players, leaving to the less 
affluent clubs the unheralded and little-known players. This tended to perpetuate 
dynasties of the stronger clubs, such as the Yankees, which had an abundance 
of good players and too few open places on their rosters. Had the less-affluent 
clubs been able to sign a fair proportion of these players chances are they would 
have reached the major leagues and higher salary levels much sooner. And they 
would have helped these poorer clubs become more competitive. 

No one can doubt that the free agent draft has in fact accomplished its objec- 
tive : to improve competition. The Athletics, a hopeless second division team for 
decades, has become a contender largely because of Reggie Jackson, Rick Mon- 
day and Sal Bando, all of whom Oakland was able to select first or second in the 
draft because of earlier low finishes in the pennant race. The A's became a divi- 
sion winner in 1971 because of the meteoric rise to stardom of another draft 
pick, by the name of Vida Blue. 
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Cincinnati, a team that had won only one pennant since 1940, captured the 
National League flag in 1970, largely because of its selections of Johnny Bench, 
Gary Nolan, Don Gullett, Wayne Simpson and Bernie Carbo in the draft. Pitts- 
burgh, en route to its second straight championship, has six draftees on its 
team — Dave Cash, Richie Hebner, Bob Moose, Bruce Kison, Gene Clines and 
Milt May. The Pirates were also-rans from 1961 until their championship season 
of 1971. 

Tom Seaver, a draftee, was the biggest single reason for the miracle performed 
by the New York Mets in capturing the National League pennant and World 
Series in 1969, after finishing last the year before. Nolan Ryan, Gary Gentry and 
Jim McAndrew, other starting pitchers on the 1969 Mets, were also draftees. 

On the other hand, the draft was a primary factor in breaking the New York 
Yankees' dominance of the American League. Until the institution of the draft 
the Yankees had won 11 of the 13 previous American League pennants. They 
were able to sign most of the more promising youngsters because of their reputa- 
tion, tradition and location. They cannot do so under the present system, how- 
ever, a fact that undoubtedly has contributed to their failure to win a pennant 
since 1964, the year before the draft was instituted. The fact that the Yankees are 
contending for the pennant this year results from their finishing at or near the 
bottom in recent years, thus being able to acquire, via the draft, key players in 
their current pennant drive like Thurman Munson, Ron Blomberg and Steve 
Kline. 

Examples like the above could be multiplied, but they confirm beyond any 
doubt the view held by all knowledgeable baseball executives : That there is a 
very limited number of young free agent players in any year — perhaps no more 
than 8 or 10 — that can be regarded as definite future star material. Thus to give 
the lower place clubs priority of choice is to confer upon them a clear and enor- 
mous advantage over the higher place clubs choosing behind them, even though 
the latter are also entitled to make selections as a part of the draft's procedures. 

The fact is that a free agent draft is an essential ingredient in maintaining 
balanced competition, as all the other professional sports have also learned. The 
free agent draft does somewhat limit a young player's freedom of choice, but it 
does so only in order to advance the long-run interests of both the player and 
baseball. Moreover, it should also be noted that baseball has striven to give young 
players as much freedom of choice as possible, even under the draft. Unlike the 
free agent drafts in other sports, where the drafting club has perpetual rights 
to draft players, if a baseball club does not reach agreement with its draftees 
by the time of the next draft six months later, the draftee goes back into the 
eligible pool and cannot be redrafted by the same club except at his option. Thus, 
baseball has managed to adopt the essential characteristics of a free agent draft 
while maintaining as much freedom and bargaining power for individual players 
as possible. 

Relationship With Japanese Leagues 

It was also suggested by Mr. Miller in his testimony before the subcommittee 
that there is something sinister in baseball's relationship with the Japanese 
leagues, because, it was suggested, it operates to prevent American players from 
performing their services is Japan. Nothing could be further from the truth. The 
fact is that Japanese baseball itself imposes limitations on the number of Ameri- 
can players who can participate in Japan. The twelve Japanese clubs are re- 
stricted by their own leagues to two American players apiece. American baseball 
has no control over this matter, although it has a record of encouraging the 
Japanese to accept more American players. However, to the extent that American 
players are permitted to play in Japan, American baseball cooperates actively to 
assure the availability of qualified players. No American player who has ever 
sought to play in Japan has been denied permission to do so. It should be noted, 
though, that the salary level in Japan is substantially lower than it is in the 
United States. Therefore, players qualified to play in the major leagues here are 
not likely to be interested in playing baseball in Japan. 

Subsidization op Baseball by Local Communities 

I also wish to take issue with the assertions of Mr. Walter Byers that club 
owners take advantage of local communities' willingness to subsidize expensive 
stadia. The Kansas City club and its owners, Ewing Kauffman, were singled out 
for particularly harsh and unfair treatment, in my opinion. 
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Kansas City's new sports complex, which was recently opened for football and 
which is .scheduled to open for baseball in April, 1973, is part of a multi-million 
dollar sports complex constructed by Jackson County, Missouri, with funds ob- 
tained by means of a bond issue authorized by the voters of Jackson County. Far 
from yetting a free ride on tax revenues, the Kansas City club, and Mr. Kauffman 
in particular, have contributed much more than their share toward completion 
of the Jackson County sports structure. For example, Mr. Kauffman, as presi- 
dent of the club, signed a 25-year lease agreement with Jackson County that 
calls for a minimum annual rental of $400,000 whether or not baseball is 
played in the stadium. In addition, the lease requires the club to pay an annual 
percentage rental of six percent of gross receipts in excess of §5 million and 
five percent of gross receipts in excess of $7.5 million. It should also be noted 
that the club has already paid $180,000 in rent during 1972 though the stadium 
will not even be available for occupancy until April, 1973. Stadium maintenance 
costs estimated to average $250,000 per year, were also assumed by the club. 

Moreover, when the county found itself in a critical financial position because 
of construction cost increases over original estimates, Mr. Kauffman agreed to 
pay for certain parts of the capital structure of the stadium. In assuming such 
costs, totaling over $5 million, he was adding to the county's equity, not his own. 
Further when other sources were inadequate, Mr. Kauffman purchased approxi- 
mately $1 million of the revenue bonds issued by the county to finance the 
stadium. The club also agreed to contribute $400,000 to the cost of artificial turf. 

These contributions and investments by Mr. Kauffman are hardly typical of a 
profit-oriented investor. Mr. Kauffman. like many other baseball owners, is in- 
terested primarily in providing first-class major league baseball, in modern and 
commodious surroundings, for his community, regardless of personal cost. In my 
opinion, the taxpayers of Kansas City are indeed fortunate to have bepn able to 
form a partnership with a man like Mr. Kauffman. for it is they more than he, 
thnt will reap the largest benefit from numerous advantages which this exciting 
new sports complex will bring to their city. 

The Reserve System and the Labor Laws 

Because it bears directly upon the interaction of labor and antitrust law. I 
am taking the liberty of enclosing a copy of a recent article from the Yale Law 
Journal. The article was written by Michael S. Jacobs and Ralph K. Winter, Jr.. 
an eminent member of the Yale Law School faculty, and is entitled "Antitrust 
Principles and Collective Bargaining by Athletes" (81 Yale Law Journal 1 — No- 
vember, 1971). It is a particularly appropriate piece for consideration by your 
subcommittee because it contains a thorough discussion of baseball's reserve sys- 
tem and considers the question of whether or not this system should be made 
subject to the antitrust laws. The authors conclude that the reserve system is a 
"mandatory subject of collective bargaining" within the meaning of federal labor 
statutes and therefore, on the basis of similar Supreme Court decisions involving 
other industries, is exempt from regulation under the antitrust laws. They fur- 
ther agree with the view I have often expressed that such a result is not only 
called for by present law but is the more desirable one, since collective bargain- 
ing is more likely to result in a favorable accommodation of the players' and the 
clubs' interests than will a necessarily inflexible statute or court decree. 

Correction op Transcript 

Finally, I am enclosing at Mr. Cohen's request a copy of the transcript of my 
testimony of August 2, 1972, with corrections marginally noted. The corrections 
are laregly self-explanatory, but I would like to add a comment concerning my 
testimony at pages 54-5 of the transcript. I was responding there to your ques- 
tions concerning the concession revenues of the clubs. I estimated, subject to 
correction, that concession revenues were approximately 4% or 5% of gross 
revenues and that income from that source was about $8 to $10 million per year 
for all major league clubs. On refreshing my recollection, I find that these fig- 
ures were inaccurate even as rough estimates. I would appreciate it, therefore, 
if the percentage figures could be corrected to reflect that concession revenues 
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approximated 10% to 12% of gross, yielding between $10 .and $15 million per 
year. The corrected figures are based on industry operating data for the 5-year 
period 1965-69, inclusive. 

I am most appreciative of your Committee's many courtesies and trust that 
the above observations will facilitate its deliberations. 
Sincerely yours, 

Bowie K. Kuhn. 
Enclosures. 
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The Yale Law Journal 

Volume 81, Number 1, November 1971 

Antitrust Principles and Collective Bargaining by Athletes : Of Superstars 

in Peonage 

(Michael S. Jacobs * and Ralph K. Winter, Jr.**) 

i. introduction 

For years the impact of antitrust principles on the arrangements allocating 
players among teams in professional sports has been hotly disputed. Now recent 
events seem to have brought this issue to a head. A malaise among good athletes 
like Curt Flood has increased the tempo of litigation, and an important voice in 
the United States Senate, Senator Sam J. Ervin, Jr., has responded to a petition 
for an antitrust exemption for the proposed basketball merger by calling for a 
full scale legislative review of the issue. We enter this crowded arena, not to 
solve the antitrust dilemma, but to put it to rest. For, in the form in which it is 
generally debated, it is an issue whose time has come and gone, an issue which 
has suffered that modern fate worse than death : irrelevancy. 

We are strongly of the view that the dispute over the impact of antitrust on the 
allocation of players in professional sports has, by focusing so intently upon 
merger and group boycott questions, generally overlooked what may be a 
dispositive consideration : national labor policy. For while the antitrust issue 
has been debated in much the same terms for more than a generation, the em- 
ployment relationship in many professional sports has undergone a major change. 
In professional football, basketball and baseball, the players are organized in 
unions which are recognized by, and bargain with, their leagues. The establish- 
ment of collective bargaining, however, is not simply a change in economic struc- 
ture. It also entails a change in legal status which has been only dimly perceived. 
For now another federal statute, the National Labor Relations Act, must be 
taken into account in the debate over the legitimacy of the arrangements allocat- 
ing players among teams. We make no claim for this article as an exhaustive study 
of the implications of labor policy for the professional sports industry. Rather, 
we intend, by examining two quite different, ongoing controversies, the Flood 
litigation and the proposed basketball merger — merely to bring what we believe 
to be the governing principles into focus and thus to illustrate the profound impact 
of labor policy. First, however, we must describe the terms in which these contro- 
versies have been traditionally debated. 

Casual readers of the sports pages know of the tribulations of Curt Flood, the 
sometime outfielder and expatriate resident of Copenhagen and Barcelona. Flood, 
a good ballplayer, was traded in 1969 by the St. Louis Cardinals to the Philadel- 
phia Phillies. Inspired in part by an urge to resist treatment as a chattel (and 
perhaps also by W. C. Fields' alleged epitaph 1 ), Flood rebelled. In the face of 
organized baseball's refusal to let him seek employment with teams other than 
Philadelphia, he quit baseball for a time and, his contract having been assigned by 
the Phillies to the Washington Senators, a subsequent comeback attempt failed. 
He has now left the game forever. 

Sportswriters need not fear diminished copy, "however, for Curt Flood is alive 
and well in the Supreme Court. Having deprived the sport of his athletic skills, he 
turned to that other great American pastime, litigation, and sought to strip the 
baseball club owners of their cherished "reserve" system : a rule (or agreement 
between all the clubs) that the baseball services of each player are in effect the 



*J.D. 1971, Yale University. 

**Professor of Law. Yale University. 

1 "I'd rather be dead than in Philadelphia." 
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permanent property, unless assigned, of the team holding the player's contract. 2 
Flood sued the Commissioner of Baseball and the individual team owner's alleg- 
ing, inter alia, that the reserve system and its boycott sanctions — each owner 
agrees not to employ a player who refuses to agree to the reserve clause — vio- 
lates the Sherman Act. 3 By way of relief, he sought money damages and an injunc- 
tion restraining the defendants from agreeing to impose the reserve system on 
him. The District Court for the Southern District of New York rejected Flood's 
claims and the Court of Appeals for the Second Circuit, declining to depart from 
precedents of the Supreme Court, affirmed that decision. The Supreme Court has 
now granted certiorari. 4 

Flood's action has received wide coverage in the media. It has not been of in- 
terest only to sports fans, however, for it has also been heralded as being of legal 
significance. First, it raises an interesting question about the doctrine of stare 
deecisis. The Supreme Court, in an opinion y Mr. Justice Holmes, held that pro- 
fessional baseball was not "interstate commerce" and not subject to the Sherman 
Act. 5 More recently, Toolson v. New York Yankees i; reaffirmed baseball's judicially 
created exemption from the antitrust laws. It is clear, however, that Toolson is 
out of step with other decisions involving professional sports and a prime candi- 
date for overruling, 7 although there has been reliance upon it and some might 
argue that the proper balance of authority between the Court and Congress would 
be best maintained by judicial inaction. 

Second, Flood seems important because the antitrust claims it makes threaten 
to restructure the professional sports industry- To the extent that professional 
football and basketball employ a reserve, option or other restrictive system, 
Flood's action clearly threatens them. Football employs a common draft which 
gives particular teams exclusive rights to sign graduating seniors to the stand- 
ard one year option contract. A player can "play out his option" at a salary 
reduction of ten per cent and thus become a "free agent." But if a different 
club signs him, it must "compensate" his old team. If no agreement on compensa- 
tion is reached, the Commissioner of Football is empowered to award players 
from the acquiring club to the other. This "mandatory compensation" require- 
ment clearly lessens the bargaining power of free agents. Professional basket- 
ball, if Congress approves the proposed merger, also intends to institute a com- 
mon draft for college seniors and impose a mandatory compensation provision to 
govern the signing of veteran free agents who play out their contracts with their 
teams. 



2 The reserve "clause" is not one clause hnt is actually a system of provisions contained 
in the Major League Rules and the Uniform Player's Contract. Rule 3(a) of the Major 
League Rules requires every player to sign a Uniform Player's Contract drafted by the 
Major League Executive Council. Baseball Blue Book 512 (1971). Section 10(a) of the 
Uniform Player's Contract provides that if a player does not sisn a contract by March 1 
with the club that he played for during the past season, the club may unilaterally renew 
his contract and cut his salary no more than twenty per cent. Any renewal contract will 
contain another renewal provision. Section 6(a) provides that the club may assign the 
player's contract to any other club in accordance with the Major League Rules. 

The alleged boycott sanctions are contained in other Major League Rules. Rule 3(g) 
forbids clubs to negotiate with a player reserved by another club. Baseball Blue Book 
513-14 (1971). Rule 15 provides that a player who fails to report to his club shall be placed 
on a Restricted List, and that any player who violates his contract or reservation shall be 
placed on a Disqualified List. Id. at 545. 

3 In addition to his federal antitrust claims, Flood asserted three other separate causes 
of action in the district court. Two of those were state law claims against eleven of the 
twenty-four club defendants, with jurisdiction based on diversity of citizenship. He alleged 
a violation of state antitrust law and a restraint of his common law right to engage in 
"the free exercise of playing professional baseball in New York, California, and the several 
states in which defendants stage baseball games. . . ." His final cause of action asserted 
that the reserve system is a form of peonage and involuntary servitude in violation of the 
anti-peonage statutes and the Thirteenth Amendment. Flood v. Kuhn, 316 F. Supp. 271, 
272 (S.D.N.Y. 1970). State law claims, we believe, are preempted by the governing prin- 
ciples of labor law described in the text of this article. The peonage claim is disposed of at 
pp. 17-1S infra. 

* Flood v. Kuhn, 316 F. Supp. 271 (S.D.N.Y. 1970), aff'd, 443 F. 2d 264 (2d Cir. 1971), 
cert, granted, 40 U.S.L.W. 3135 (U.S. 1971) (No. 32, 1971 Term). 

5 Federal Baseball Club v. National League, 259 U.S. 200 (1922). 

8 346 U.S. 356 (1953). 

7 Later rulings on the scope of the commerce clause have made Mr. Justice Holmes' 
assertion that baseball games are "purely state affairs," 259 U.S. at 208, anachronistic. 
And a subsequent decision that professional football is subject to the Sherman Act, Rado- 
vich v. National Football League, 352 U.S. 445 (1957), has left his observation that games 
are not "commerce" because "personal effort, not related to production, is not a subject of 
commerce," 259 U.S. at 209, a glaring anomaly in the law and left Toolson a ruling which 
applies only to professional baseball and to no other professional sport. That, however, is 
a distinction without a basis in antitrust policy and Toolson must be viewed as a departure 
from that policy. Indeed, the Court has conceded that the distinction may seem "illogical," 
"unrealistic" or "inconsistent." Id, at 452. Flood's action, therefore, seems to raise impor- 
tant questions about the impact of the doctrine of stare decisis. 
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A ruling striking down the reserve clause would thus seem to endanger these 
arrangements, although explicit congressional sanction of the football merger 
may leave a somewhat different legal situation in that sport. 8 Furthermore, cases 
in the lower courts involving basketball indicate the law may be moving rapidly 
in the direction of invalidating restrictions limiting competition for players. 
Robertson v. The National Basketball Association 9 strongly suggested the pro- 
posed basketball merger is illegal because of its impact on the players and per- 
mitted the players to challenge it. And Haywood v. Denver Rockets 10 invalidated 
the National Basketball Association's four-year college rule, which forbade the 
dm f ting of a high school player until his college class was graduated and effec- 
tivelv excluded a large number of young athletes from professional basketball. 
Despite the NBA's contention that the rule should be tested by a reasonableness 
standard, the Court decided that the rule was a group boycott and illegal per se. 
That theory, however, if applied generally, would seem to invalidate all con- 
certed arrangements allocating players among teams. 

Beyond the rapidly developing litigation front, the National Basketball Asso- 
ciation and American Basketball Association are seeking an explicit congres- 
sional exemption for their proposed merger. Although there may be non-labor 
reasons for seeking a merger, both leagues have indicated their belief that a 
merger is necessary to end the "bidding war" for rookies by establishing a 
common draft and instituting mandatory compensation arrangements to govern 
the signing of free agents. 11 Senator Brvin has called for a full scale review of 
the antitrust issue and has sponsored legislation explictly applying the Sherman 
Act to professional sports. 12 Although such legislation might affect many prac- 
tices in the industry, Senator Ervin has made it clear that its principal impact 
would be to restrict the ability of the owners to allocate players among teams 
through collusive means. 

Looking at these issues strictly in antitrust terms, a horizontal merger of all 
the "firms" in an industry or an agreement between them to deal with others 
only on specified tenns would raise serious antitrust questions. While there may 
be some reason to treat a group of teams — "a league" — as a "firm," there seems 
little reason to permit a horizontal merger or cartel arrangement, i.e., group boy- 
cott, among them all. Relatively evenly matched teams may increase fan inter- 
est, and concerted action allocating players within "leagues" may be essential 
to consumer satisfaction and the success of the overall enterprise. Many thus 
attribute the lack of success of the football All-Anierican Conference to the fact 
that no other team could beat the Cleveland Browns. Allocation of players in 
the interest of even contests is thought by some to be an "efficiency," therefore, 
and no more a violation of the antitrust laws than the formation of a law firm 
by previously independent practitioners. In both cases, the concerted action 
produces efficiencies which arguably outweigh whatever restraints on competi- 
tion are involved, and the presence of these efficiencies is indicated in a short- 
hand way by calling each league what we call law partnerships, a "firm." u A 
merger of these "firms" is harder to justify, however, for there is leas reason to 
think that competition for players between leagues is inconsistent with evenly 
matched contests within them or that there will not be a sufficient number of 
good players in each league. Fan interest may be stimulated whether or not 
individual leagues are joined in financial wedlock. If that is the case, the im- 
pact of a merger would be anti-competitive and antitrust principles would seem 
to bar it. 

Although these questions remain open, we see no reason to tako issue with 
Senator Ervin's general view that professional sports present no special case for 
exemption from the antitrust laws and, putting aside considerations relating 
to stare decisis, we would welcome the overruling of Toolson. Notwithstanding 
this area of agreement, however, we take a radically different view of the merits 



3 15 U.S.C. § 1291 (1970). Approval of the merger may, or may not, be taken as approval 
of the arrangements described in the text, 
o 1970 Trade Cas. 7: :> .,282 ( S.D.N. Y. 1970). 

10 1971 Trade Cas. 73,536 (D.C. Cal. 1971). 

11 See statements of Jack Dolph, Commissioner, American Basketball Association; 
Walter Kennedy, Commissioner, National Basketball Association ; and Thomas H. Kuchel, 
hefore the Subcommittee on Antitrust and Monopoly Legislation of the United States 
Senate Committee on the Judiciary, Nov. 15, 1971 (on file with the Yale Law Journal). 

12 S. 2616, 92d Cong., 1st Sess. (1971). It provides In part that "the business of pro- 
viding for profit public games or contests between any team of professional players shall 
not be exempt from the [Sherman Act]." 

13 See Bork, The Rule of Reason and the Per Se Conoept: Price Fixing and Market 
Division (pts. 1 and 2), 74 Tale L.J. 775 (1965), 75 Tale L.J. 373 (1966). 
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of challenges by players to reserve or option clauses. For us, the antitrust issue 
is a straw man, deserving the space we devote to it only because so many eminent 
persons, including some who have much to lose, mistake straw for flesh and 
blood. Both the dispute over the basketball merger and the debate over the 
merits of individual challenges to the reserve clause have taken insufficient ac- 
count of a recent development with far reaching consequences. The terms and 
conditions of employment of professional athletes in baseball, basketball and 
football are no longer governed solely by individual contracts but have been sup- 
planted in part by collective bargaining between the leagues and player unions. 
As a result, national labor policy, rather than antitrust law, is the principal and 
pre-eminent legal force shaping employment relationships in professional sports. 
The antitrust battle being waged in Congress and in the Supreme Court by the 
leagues and their players is a case of the right teams playing the wrong game in 
the wrong arena. Once a collective bargaining relationship exists between profes- 
sional athletes and their leagues, Flood's lawsuit and legislative proposals of 
similar intent constitute challenges not, as critics of the club owners charge, 
to a system of peonage, but to two fundamental principles of collective bargain- 
ing as it has developed in the United States : the exclusive power of the bargain- 
ing agent and freedom of contract between employer and union. The "right" to 
exercise individual bargaining power without restraint, which Flood claims, is 
explicitly denied to employees with a bargaining representative validly recognized 
under the National Labor Relations Act. Furthermore, the reserve clause in 
baseball and the common draft in basketball raise questions, not of group boycott 
of merger law, but of the scope of the duty to bargain and of freedom of con- 
tract between parties to collective bargaining. To us, therefore, the question is 
no longer whether professional sports are entitled to a special exemption from 
the antitrust laws where their employment relationships are involved, but 
whether unions of professional athletes are entitled to a special help from the 
courts and Congress in bargaining with their employers. 

II. THE GOVERNING PRINCIPLES OF LABOR LAW 

A. The professional athlete and his bargaining representative 

At stake in the Flood litigation and the basketball merger is the power of the 
clubowners to agree not to compete for the services of individual players. Flood 
seeks to exercise his individual bargaining power free of collusive arrangements 
by others. This is also the goal of those players who oppose the basketball merger 
or petition Congress for legislative help: to force individual teams (or leagues) 
to compete for their services so that their individual bargaining power is in- 
creased. This is an appealing claim, for it combines notions of individual liberty 
with traditional views about rewarding the talented. This goal, however, is of 
much greater importance to the stars than to the journeymen, for the unique 
qualities of the former make for great individual bargaining power. 

However much legal merit such claims have in the absence of collective bar- 
gaining, it is a first principle of the National Labor Relations Act that employees 
in a bargaining unit lose their "right" to bargain individually when a majority 
vote to be represented by a union. For under Section 9 of that Act, the elected 
representative becomes the exclusive representative 1 * for purposes of collective 
bargaining and individuals seeking to exercise control over their employment 
destinies must work through the union. To be sure, the concept of an exclusive 
representative is not essential to collective bargaining. In some countries, col- 
lective bargaining systems do in fact operate on a members-only basis, with 
union representing only those workers who adhere to the organization. Neverthe- 
less, the concept is central to the institution as it has developed in the United 
States and to the legal structure which supports it. 

A full explanation for the adoption of the exclusive representative system in 
this country — a fear of company unions, considerations of efficiency in bargain- 
ing, etc. — is unnecessary, for there is an explanation which speaks directly to the 
case of the talented athlete. As Mr. Justice Brennan put it : 

National labor policy has been built on the premise that by pooling their 
economic strength and acting through a labor organization freely chosen by the 
majority, the employees of an appropriate unit have the most effective means of 
bargaining for improvements in wages, hours, and working conditions. The 
policy therefore extinguishes the individual employee's power to order his own 
relations with his employer. ..." 



"29US.C. § 159(a) (1964). 

15 NLRB v. Allis Chalmers Mfg. Co., 388 U.S. 175, 180 (1967). 
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Forbidding the exercise of individual bargaining is thus a means of strengthen- 
ing the collectivity. It deprives employers of the divide and conquer tactic of 
bargaining individually with their employees and increases the bargaining 
power of the collectivity by including the most talented employees in the group 
for which the bargain is made. If the most skilled workers were able to opt out 
of the collectivity, the employer would be under less compulsion to make generous 
settlements with the union. 

Because of the exercise of individual bargaining power is extinguished, it is a 
fact of industrial life that the talented individual may fare less well in collective 
bargaining than he would if he bargained on his own. One of the first things 
many industrial unions seek is the elimination of differentials paid for the "same 
work," the "same work" being defined in terms of rough similarity of job rather 
than identical efficiency in production. 16 Unions may also tend to narrow dif- 
ferentials between skilled and unskilled jobs by bargaining for roughly the same 
increases in absolute terms. 17 Over time this diminishes relative differentials and 
may be one reason why the question of craft severance is a much litigated issue 
before the National Labor Relations Board. 18 Where employers agree to hire only 
through union hiring halls, highly skilled workers may be excluded from an entire 
industry because a union fearful of unemployment may not admit them to the 
halls. 10 Consider, finally, the typical seniority clause, which may dictate the order 
of layoffs solely according to length of time employed in the seniority unit. In 
each of these examples, productivity is likely to vary enormously among work- 
ers but the collective agreement does not permit it to be taken into account. 
While each of these practices may well be thought to be for the benefit of the 
majority, it cannot be doubted that in many cases a more talented worker would 
fare better if he were permitted to opt for individual bargaining. The National 
Labor Relations Act, however, compels the individual sacrifice for the good of 
the whole. As the Supreme Court was at pains out in J.I. Case v. NLRB: 

The workman is free, if he values his own bargaining position more than that 
of the group, to vote against representation ; but the majority rules, and if it col- 
lectivizes the employment bargain, individual advantages or favors will generally 
in practice go in as a contribution to the collective result. We cannot except indi- 
vidual contracts generally from the operation of collective ones because some 
may be more individually advantageous/*' 

There is no reason whatsoever to think that unions of professional athletes 
ought to be treated differently ; indeed, the above seems particularly applicable 
to them. If the stars in a sport can opt out of the bargaining unit, the remnant 
union, consisting entirely of journeymen, will be weak indeed. It is far from 
clear that any substantial concessions on salaries or pensions can be extracted 
by a union of marginal players, if the stars are either individually or through 
another union making their own deal. It is even doubtful whether a union of 
marginal players can exist. The existence of unions in professional sports thus 
negates any possibility of individual bargaining except as permitted by the col- 
lective bargain. This is not to say that the stars in a sport are worse off belong- 
ing to a union than they are bargaining individually with a cartel of their poten- 
tial employers. But it is to say that many, if not most, of the benefits — e.g., 
minimum salaries, travel allowances — achieved by inclusion of the stars will 
largely benefit marginal players and, further, that the claims of individual 
"rights" made by Flood to the courts and others to Congress are wholly and 
utterly inconsistent with the existence of an exclusive bargaining representative. 
Peonage it may be, but it is a peonage imposed by national labor policy. 

Two important qualifications must be added, however. First, while the con- 
cept of an exclusive bargaining representative forecloses individual bargaining 
at the option of individual employees, it does not foreclose the collective bargain 
from leaving certain issues to be resolved by individual bargaining. 21 There is 



18 Where the union does not eliminate differentials, it generally establishes a fixed 
range L. Reynolds & C. Taft, The Evolution of Wage Structure 171-72 (1956 1. 

17 Id. at 185. M ,„;,.. 

™ See National Tube Co., 76 N.L.R.B. 1199 (1948), overruled by American Potash & 
Cheni. Corp., 107 N.L.R.B. 1418 (1954), overruled by Malinckrodt Chemical Works, 1C2 
N.L.R.B. 387 (1966). „, 

19 A. Rees, The Economics of Trade Unions 127-28 (1962). Workers may also be 
admitted but consigned to work priority groups. Labor-Management Services Adminis- 
tration, U.S. Dep't of Labor, Exclusive Union Work Referral Systems in the Build- 
ing Trades 57 (1970). 

20 321 U.S. 332, 339 (1944). 

21 Id. at 338. 

85-672—72 14 
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nothing in the National Labor Relations Act which rules out arrangements of 
the type Flood and the other players want. The Act merely dictates the process 
by which they are to be reached. Second, the exclusive bargaining representative 
may not reach any agreement it pleases without regard to its impact upon mem- 
bers of the bargaining unit. From the statutory grant of exclusive bargaining 
power has sprung a duty, in Steele v. Louisville & N. R.R., 22 to represent all 
members of the bargaining unit fairly. Whether acquiescence in reserve or 
option clasues by a union of athletes violates that duty turns in part on the 
peculiar nature of collective bargaining by professional athletes, and so the 
question of fair representation will be taken up after consideration of the role 
of the reserve or option clauses in that bargaining. 23 

B. Reserve or option clauses and freedom of contract 

The reserve or option clause issue is central to the employment relationship 
in professional sports. In the absence of collective bargaining, such clauses are 
unilaterally imposed by an employer cartel. After collective bargaining is 
introduced, however, they must be viewed as an integral part of a bargain- 
perhaps a "bad" or "unfair" bargain, but a bargain nevertheless. For this reason, 
the reserve clause issue intersects with yet a second fundamental principle of 
collective bargaining : freedom of contract. 

We, as well as others, think it is obvious that reserve or option clauses are 
mandatory subjects of bargaining under the National Labor Relations Act. 24 
Under the Act, unions and employers are required to bargain in good faith 
about "wages, hours and other terms and conditions of employment." * This 
phrase has been given an expansive reading by the Supreme Court and has been 
said to include, among other more obvious subjects, pension plans, 26 contracting 
out of work, 27 and elimination of jobs. 28 We find it difficult to construct even a 
hypothetical argument that a contractual provision so intimately connected with 
determining the team for which an athlete will play and what salary and other 
benefits he may extract through individual bargaining is not a term and condi- 
tion of employment. The reserve or option clause is at the heart of the collective 
bargaining relationship and an issue which must be resolved if bargaining is to 
mature. Whether maximum salaries, or only minimum, are to be specified by 
the agreement and how, in the absence of maxima, inidvidual salaries are to be 
determined, is at stake. Furthermore, the amount of salary which will be paid 
under individual bargains plainly affects all other provisions of the collective 
agreement which impose monetary costs on the clubs. Finally, the reserve or 
option clause problem raises other questions, such as maintaining evenly matched 
teams. It is no over-statement to say that at the present time these clauses are 
the bargaining issue between club owners and player unions. 

Because it is a mandatory subject of bargaining, the club owners must discuss 
the issue in good faith when the players raise it. 29 Freedom of contract, however, 
is the general rule. Decision after decision of the Supreme Court, 30 as well as 
the quite explicit language of the National Labor Relations Act, 31 make it 
unmistakably clear that no obligation to make concessions or reach an agree- 
ment is imposed by the Act and that collective bargaining is to be generally 
free of governmental interference in the writing of substantive contract terms. 
So long as a party discusses the issues in good faith and, in the words of Judge 
Magruder, makes "some reasonable effort in some direction to compose his differ- 
ences" with the other party, the obligations imposed by the statute are fulfilled. 33 
A party may, therefore, freely insist that particular provisions be included in 
he collective agreement and use all the economic force he can muster to enforce 
his demands. This is so no matter haw unfair or unreasonable the provisions 
may seem to others or how little is offered in exchange for them. 



22 323 U.S. 192 (19(4). 

23 See pp. 18-21 infra. 

24 It is our understanding that no party to the Flood litigation or responsible individual 
in professional sports disputes this contention. 

25 29 U.S.C. § 158(d) (1964). 

2 « Inland Steel v. NLRB, 170 F. 2d 247 (7th Cir. 1948). 
^Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203 (1964). 

28 Order of Railroad Telegraphers v. Chicago N.W. R.R., 362 U.S. 330 (1960). 

29 NLRB v. American Nat'l Ins. Co., 343- U.S. 395 (1952). 

30 See, e.g., H. K. Porter Co., Inc. v. NLRB, 397 U.S. 99 (1970). 

31 29 U.S.C. § 158(d) (1964) provides in part: "[The duty to bargain collectively] does 
not compel either party to agree to a proposal or require the making of a concession." 

32 NLRB v. Reed & Prince Mfg. Co., 205 F. 2d 131, 135 (1st Clr. 1953) (emphasis In the 
original), cert, denied, 346 U.S. 887 (1953). 
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This approach, a cornerstone of national labor policy, may well seem overly to 
favor the strong over the weak. But it is based on sound considerations which 
call for rejection of any attempts to bring about government intervention in bar- 
gaining in professional sports. For even if the strong are helped by government 
abstention, there is no reason to think either that the proper way to redress the 
balance of power is to rewrite individual collective agreements, or that courts 
are the proper institution to do the rewriting. There are, in fact, a wide range 
of alternative methods by which the power of employers or unions can be increased 
or diminished, 33 alternatives which respect the affirmative reasons supporting 
non-intervention by the government in the bargaining process. 

One such affirmative reason is the sound belief that the parties know what is 
best for them. 34 The fact that governmental intervention in the substantive terms 
of a collective contract must be from a distance increases the danger of imposing- 
terms which are in the long run ill-suited to the peculiar circumstances of the bar- 
gaining relationship. All our experience with collective bargaining suggests the 
difficulty of generalizing about the desirability of various contract provisions in 
different industries and even in different firms within a single industry. 35 This 
reason seems peculiarly apt in the case of professional sports. Collective bargain- 
ing in sports is not the mature institution it is in other industries, and however 
much dissatisfaction there may be with restrictions like reserve or option clauses, 
there is virtually no agreement even among their critics as to what ought to re- 
place them. To do there what government has declined to do in more familiar in- 
dustrial context seems the height of folly. The Supreme Court has recently 
declined to impose simple checkoff agreements on employers. 30 Should it now im- 
pose a solution to the most complicated and controversial issue outstanding be- 
tween professional sports and player unions? 

A second affirmative reason supporting freedom of contract, the belief that free 
collective bargaining leads to industrial peace, 37 also has force in the context of 
professional sports. Because the parties are forced to explain their positions and 
discuss their differences, mutual understanding is fostered and areas of possible 
compromise exposed. By not intervening in the fashioning of substantive contract 
terms, the government enhances the possibilities of compromise by maximizing 
the number of quids and quos. Interventionists tend to forget that depriving a 
party of a particular bargaining demand necessarily changes more than his stance 
on that, one issue. A strong negotiating position will remain strong even if the 
government outlaws a particular demands, because bargaining power can be 
shifted to other issues. Denying a demand to a party may thus increase the 
chances of a strike because it lessens the area of possible compromise without 
affecting the underlying strength of the parties. If reserve and option clauses are 
outlawed, the stance of the club owners on minimum salaries, pensions, playing 
surfaces, schedules, arbitration of grievances, etc., must be affected. Compromises 
on these other issues may in turn be impeded and strikes encouraged. For though 
the elimination of the reserve clause will help one faction in the union, the re- 
sponse of the owners on other issues may injure a different faction. 

This is so even if the owners cannot fully recoup what they would lose if the 
reserve clause were outlawed. It may well be that denying access to such provi- 
sions will increase their total wage bill because there is no compensating conces- 
sion to be extracted from the players' union. Nevertheless, the owners will seek to 
recoup what they can and the demands they make to that end may be more dis- 
ruptive and inflammatory than the reserve clause itself. 

In any event, there are many other kinds of contract provisions which would 
limit the amounts stars can extract through individual bargaining. We see no 
reason w T hy the club owners cannot demand a maximum salary provision, for 
example. The probability of strikes may be enhanced by legal intervention which 
forces the owners to turn to such alternative proposals which many players — 
including the stars — will find less palatable in the long run than the reserve 
clause. 

Although this is not a brief for reserve or option clauses nor a prediction that 
outlawing such clauses will cause strikes, it is very much a brief for the posi- 



33 Restrictions on picketing, the right to strike, market-wide union organization, the use 
of replacements, or lockouts, for example, all affect the balance of power between 
employers and unions. 

34 See H. Wellington, Labor and the Legal Process 49 et seq. (1968). 

35 See Cox & Dunlop, Regulation of Collective Bargaining by the National Labor Rela- 
tions Board, 63 Harv. L. Rev. 389 (1950). 

38 See note 30 supra. 

87 See H. Wellington, supra note 34. 
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tion that if professional athletes are to have the right to engage in collective 
bargaining and to srike. then the normal principles of labor law should apply. 
It may well be that the long history of collusive behavior enforcing the reserve 
clause in baseball calls for a close look at the seriousness of the owners' bar- 
gaining over this issue. But that is not to say that concessions are obligatory 
or that any action other than an unfair labor practice proceeding is appropriate. 
Long history or no, the club owners are now legally obligated to bargain col- 
lectively over all terms and conditions of employment and the players have the 
right to strike. The Toolson error in not applying the Sherman Act will not be 
corrected by an error in not applying the Taft-Hartley Act, 

1. The 'baseball hang-up provision and the Flood case 

While conceding that principles of labor law ought to be applicable to the sports 
industry generally, some may argue that the present status of the reserve clause 
in baseball's collective agreements requires that principles of labor law not he 
applied in Flood. After Flood initiated his action, the clubowners ceased to bar- 
gain about the reserve system with the players' union. In response, the union 
refused to incorporate any direct reference to it in the agreement. In order, 
however, to negotiate on those matters on which agreement could be reached, the 
parties adopted a "hang-up" provision which stipulated that neither party would 
be required to bargain over the reserve system until the Flood suit was ter- 
minated. Thp 1970 agreement did not, therefore, incorporate the reserve system 
although the system continued to govern the relations of the parties. 

A question thus arises as to whether the above-mentioned principles of labor 
law apply when the parties have left the reserve system in a legal, if not 
practical, limbo as far as the collective agreement is concerned. Of course the.v 
do, for the whole import of what we have argued is that collective bargaining 
is the prescribed, exclusive method of settling such issues under the National 
Labor Relations Act once an exclusive bargaining agent has been legally 
recognized. To be sure, if the reserve clause is prohibited by the antitrust laws 
in spite of the labor laws (a question to which we later turn), the courts must 
act, but that is not to say a imion and employer may agree to disagree and have 
the courts rule on the legality of a disputed issue as though there were no 
federally regulated bargaining relationship. If the establishment of the collective 
bargaining extinguishes antitrust claims, no stipulation of the parties to cease 
bargaining about an issue can make it a justicable antitrust problem. If the 
claims survive, on the other hand, no agreement of the parties can extinguish 
them. If the situation were otherwise, we would not only witness the courts un- 
constitutionally deciding what are essentially hypothetical cases— as well as 
rendering decisions on the merits which can be overridden at any time by a 
collective agreement — but collective bargaining would be complicated by yet 
another issue to be negotiated : whether to leave disputed issues to the courts. 

2. The basketball common draft and merger 

The application of labor law principles to the proposed common draft in 
basketball raises somewhat different problems. Each league presently bargains 
with a union representing its players. There are, therefore, separate bargaining 
units and questions arise as to the relationship of labor law to the proposed com- 
mon draft, May the leagues bargain individually with the two player associations 
for a common draft even if the leagues maintain their separate identities, or is a 
merger necessary? May a union and employer agree upon the method by which 
persons outside the bargaining unit, e.g., graduating college seniors, can enter it? 

A strong case can be made for the proposition that the leagues may retain 
their separate entities and bargain with the players' unions for a common draft. 
Although it is a refusal to bargain for an employer to insist that competing units 
be organized before he will bargain with a union representing his employees. 38 
it does not follow that the employer may not bargain with one union for contract 
provisions affecting others. Bargaining need not be stayed pending organization 
of all competing units since an employer is free to point out and insist that he 
cannot afford increased costs because of competition from unorganized em- 
ployers — or employers organized by a different union for that matter. The 
parties may, in short — indeed, must, if they are to bargain rationally — take 
competing units into account in bargaining. 



38 See, e.g., American Barge Lines, Inc., 13 N.L.R.B. 139, 147 (1939). 
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In Fibreboard Paper Products Corp v. NLRB 39 the Supreme Court rejected 
an employer's argument that he might refuse to bargain about the "contract- 
ing out" of work from a bargaining unit. Because of the intimate relationship 
between the contracting out and the terms and conditions of employment in the 
original unit, the Court held that it was a mandatory subject of bargaining. The 
fact that bargaining over the subject directly affected a group of employees out- 
side the unit was not a sufficient reason for the employer to act unilaterally. 
Indeed, the very fact that the two bargaining units were in direct competition 
for the same work was critical to the decision. 40 

But for the fact that the employees benefit and the employers suffer from the 
competition, rather than the other way around, the common draft proposal seems 
to raise the precise question answered in Fibreboard. The method by which play- 
ers are allocated between bargaining units bears an extremely close relationship 
to the terms and conditions of employment in those units (common draft case), 
just as the method by which work is allocated between units bears an extremely 
close relationship to the terms and conditions of employment in the original unit 
(contracting out). The difference is only that two employers are in direct com- 
petition for the same athletic services rather than two groups of employees being 
in competition for the same work. Because collective agreements in sports pro- 
vide only for minimnm salaries and call for individual bargaining, negotiations 
over provisions allocating players seem a natural and local step, as suitable for 
collective bargaining as contracting out in the industiral context. Both the policy 
of letting the parties work out their own arrangements and of maximizing the 
possible quids and qnos so as to encourage compromise lead to this result." 

It should be emphasized that even if the common draft is not a mandatory 
subject of bargaining, the governing principles are still principles of labor law. 
For example, the players may argue that insistence on a common draft is more 
analogous to refusing to bargain until competing units are organized than it is 
to the Fibreboard decision. If so, it would be a refusal to bargain by the club 
owners for which the National Labor Relations Act provides a remedy. 42 

A final issue needs to be mentioned. A player draft controls not only those in 
the bargaining unit but the method by which those outside enter it. Some may 
argue that such an issue is not subject to resolution by collective bargaining. We 
submit that it is and that many precedents in the industrial context support this 
conclusion. The method by which new players enter has an enormous effect on 
those already in the unit and the collective agreement which governs them. 
Revenues spent on new entrants are not available for uses the union might prefer. 
Employers in industry must bargain about subcontracting, or at least its effect 
on the unit, and this is bargaining over the extent to which persons outside the 
unit will do the work of the unit and reduce revenues available to those in it. 
Exclusive hiring hall agreements in effect require those seeking employment to 
gain entry into the union hiring hall before gaining employment. And, last but 
not least, almost all wage agreements stipulate the wage at which new entrants 
must come into the unit. 

III. THE LEGALITY OF RESERVE OR OPTION CLAUSES 

The reserve clause (and. a fortiori, the option clause) thus seems on its face 
a contractual arrangement sanctioned by collective bargaining. The protection 
conferred by the exclusive powers of the bargaining representative and the policy 
of freedom of contract, however, do not extend to provisions which violate either 
the fiduciary responsibilities of the bargaining agent or some other established 
policy. Three potential lines of attack seem worthy of discussion : policies against 
unreasonable employment contracts, the duty of fair representation, and the 
antitrust laws. 

A. The Reserve Clause as an Unreasonable Employment Contract 

We turn first to the question of whether, apart from the collusive means, i.e. 
group boycott, by which they are imposed on the players, reserve or option 



39 379 U.S. 203« (1964). 

40 Id. at 213-14. To be sure, a union and an employer may not agree that the union impose 
certain terms and conditions of employment upon other units with a view to driving these 
other units out of the product market. DMW v. Pennington, 381 U.S. 657 (1965). See 
pp. 25-26 infra. 

41 See pp. 12-13 supra. 

42 See NLRB v. Wooster Division of Borg- Warner Corp., 356 U.S. 342 (1958). 
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clauses — either in the form of perpetual "ownership" of athletic services or of 
a mandatory compensation requirement when a free agent signs with another 
team — are such that they violate public policies looking to relieve individuals of 
unreasonable restraints on their freedom to seek employment. This issue some- 
times appears as a restraint of trade issue and some such notion underlies Flood's 
claim that the reserve clause constitutes peonage as a matter of law. It might 
also be analogized to covenants not to compete which, when imposed on em- 
ployees, have been held illegal unless reasonable in time, activity and area. 43 

First, our strong impression is that the center of gravity of the criticism of 
reserve or option clauses is not so much the dislike of long-term contracts as the 
desire to get more in return for them. Furthermore, such restraints are not un- 
common to collective bargaining. Where employers agree to hire only through 
union hiring halls, the employee must as a practical matter go to the employer 
to which he is assigned by the union. It is well-known that the hiring hall is a 
device which permits unions to exclude large numbers of persons from employ- 
ment in entire industries. One cannot expect, for instance, to move to a new 
city and be admitted to the union hiring hall of his trade, even though he has 
for a lifetime been a member of the international union. Once again, if there are 
policies lurking around which invalidate the reserve clause, they are also policies 
which cut a wide swath through collective bargaining as we know it. 

But most important, the reserve or option clause, where a collective bargaining 
relationship exists, is not analogousi to unlimited covenants not to compete. 
The reserve clause — the most restrictive in sports — is not, as a legal matter, 
a firm long-term restriction. If the clause is in the individual player agreement. 
it can be superseded at any time by a collective agreement. And because it is 
a mandatory subject of bargaining, the club owners are required by law to 
discuss the players' proposals on the issue at the expiration of every collective 
agreement, the players being free to strike to enforce their demands. In short, 
whether contained in the league rules, individual player contracts or in the 
collective agreement, for all practical purposes the reserve clause expires with 
the collective agreement. 

B. The reserve clause and the duty of fair representatlrjn 

In describing the duty of fair representation, the Supreme Court has said : 
Under this [Steele] doctrine, the exclusive agent's statutory authority to 
represent all members of a designated unit includes a statutory obligation to 
serve the interests of all members without hostility or discrimination toward 
any. to exercise its discretion with complete good faith and honesty, and to 
avoid arbitrary conduct. 4 * 

Quite obviously, this duty does not compel a union to press for the individual 
objectives of each of its members or. when the interests of various groups within 
the unit conflict, to eschew choice among them. Nor does it prevent the estab- 
lishment of arbitrary rules, where the arbitrariness is arguably in aid of a valid 
goal of the majority, e.g., limiting the discretion of an employer. What it does 
is prohibit discrimination unrelated to industrial (or athletic) considerations. 
The classic case of unfair representation is denying the benefits of bargaining 
to, or using bargaining power to injure, a group because of its race. Presumably, 
distinctions based solely on political affiliation, ethnic background, sex, or the 
personal spite of the union establishment would also be condemned. But the 
law has been tolerant of contractual arrangements which, in the face of con- 
flicting interests within the union, benefit one group of workers at the expense 
of others. In Britt v. Trailmohile Co.,** for example, the employer and union 
were faced with the problem of adding to the seniority list the employees of 
a recent acquired firm. By agreement, seniority was said to start from the 
first day in the plant, a solution which put all the employees of the acquired 
firm at the bottom of the list. The agreement was upheld. One might well quarrel 
with this decision on the grounds that it seems a small intrusion on the bar- 
gaining process to compel a dovetailing of the two lists (date of hire with either 
firm) rather than permitting the majority completely to disregard the inter- 
ests of the minority. There were, moreover, no other interests at stake since 
industrial efficiency would not have been affected by imposing what seems the 
fairer alternative. The employer would seem equally amenable to either solution. 



« flee 5 S. Wilt.ikton. Contracts § 164.3 (2d ed. 1937). 

wVnoii v. Sines. 3R6 U.S. 171. 177 (1967). 

45 179 F. 2d 569 (6th Cir. 1950), cert, denied, 340 U.S. 820 (1950). 
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This, we submit, overlooks the complexities of the matter. A goal of unionism 
is to restrict the discretion of the employer. One way of accomplishing this is 
to impose fixed rules of relatively easy application. Such rules are of necessity 
arbitrary because their very purpose is to limit drastically the range of con- 
siderations the employer may take into account. The larger the range of con- 
siderations which may permissibly enter into any decision calculus, the more 
discretion is left to the decision maker, thus diminishing the control that can be 
exercised over him. The bilateral control contemplated by collective bargaining 
requires that many decisions be subject to some form of negotiated control by 
the union. Direct union participation in every decision would accomplish this, 
but that is usually impractical because it is wildly inefficient and, unless the 
union has such complete control over the decision that no one dare challenge 
it — the hiring hall comes to mind — continual participation is an invitation to 
civil war and chaos within the union. The other, and more common, alternative 
is the fixed, arbitrary rule, like the seniority clause. 

In turn, however, this need for arbitrariness drastically limits the extent to 
which a tribunal can intervene in the name of fair representation, in the 
absence of what is virtually a gratuitously discriminatory use of bargaining 
power. Again consider seniority. Although its familiarity leads us to take it 
for granted, it is both arbitrary and discriminatory. Length of time within the 
seniority unit has no necessary connection with experience, efficiency or anything 
else. Seniority has become commonplace because it is handy and simple. More 
important, it is politically palatable within the union because it discriminates in 
favor of the majority, those who have been on the job for some time, and against 
the minority, new or future hires. If we agree that seniority arrangements are 
nevertheless permissible, then the use of seniority in TrailmoMle ought to be 
regarded more as an act of poor sportsmanship than a violation of the duty 
of fair representation. Some employees were going to lose seniority no matter 
what arrangement was chosen, and there is no "fair" solution in terms of any 
discernible norm or pre-existing standard. Dovetailing, after all, usually will 
arbitrarily give an advantage to the employees of the older firm. What seems 
wrong with the solution chosen was that the politically powerless were made 
to bear the entire loss. However, all seniority clauses bear most heavily on 
the powerless, such as new or future hires, and to reject the TrailmoMle solution 
would involve the courts not in the fashioning of fair settlements but in rejecting 
the union's political processes and bargaining as the proper procedure to settle 
the issue. Such a ruling would thus come close to a rejection of collective 
bargaining itself. 

We take this excursion not because we believe reserve or option clauses to be 
fully analogous to seniority, but because we believe this everyday example illu- 
minates the scope of the duty of fair representation. Moreover, we believe the 
reserve clause to be an a fortiori case in light of it. The shape of the typical 
seniority clause is often irrelevant to the employer and resolved simply by a test 
of strength within the union. The reserve clause, or some kind of restriction on 
the movement of players from team to team, on the other hand, is believed by 
many to be essential to the economic health of the sport. A fortiori, therefore, it 
seems more justifiable than the typical seniority provision. Few, even among 
those most opposed to the reserve clause, would contend that all long-term con- 
tracts ought to be illegal in sports. What many seek is a middle ground, in some 
cases a middle ground not far from the clause itself. What is the best solution, 
however, is not the issue under the duty of fair representation; that is left to 
collective bargaining. The issue is whether invidious discrimination is present. 

But consider baseball. Among the matters governed by collective agreements 
are maximum salary cuts, travel expenses, minimum salaries, provisions for 
health care, and pensions. There are, however, no provisions establishing maxi- 
mum salaries. It is hardly surprising that the club owners insist on some provi- 
sion regulating the allocation of players among clubs, some provision to intro- 
duce some certainty as to how much value in player talent each club owns and 
how much in salary may be extracted by the more talented ballplayers. To be 
sure, the reserve clause in precise terms is not the only possible arrangement, but 
for purposes of testing its validity under the duty of fair representation, it is 
enough to say that all alternative arrangements will also discriminate against 
the more talented players. Indeed, many of these alternatives seem even less 
favorable to the better athletes than the reserve clause. If minimum salaries can 
be negotiated, so too can maximum salaries. But if maximum salaries are held to 
be illegal in baseball because they discriminate against the best players, then 
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they should be illegal in the steel industry because they discriminate against the 
best steelworkers. It is elitist to view industrial workers as fungible and to treat 
them as though there are no differences in efficiency. Collective arrangements 
there can be as discriminatory as in sports, for it is in the nature of collective 
bargaining that the most productive members of the union may get less for the 
sake of the collectivity. 

C. The reserve clause and the antitrust laws 

Flood's allegation fit a classic antitrust mould. All the buyers to whom he can 
sell his services have agreed not to purchase the services except on certain terms. 
If the efficiencies produced by the arrangement (stability of terms, evenly 
matched contests, and so on) do not outweigh the restrictive effects, such an 
agreement would plainly be labeled a cartel or price fix, a per se violation of the 
antitrust laws.* 8 

There is, however, no reason to think that as between employers and employees 
engaged in collective bargaining the antitrust laws either have or ought to have 
any application whatsoever to the determination of terms and conditions of em- 
ployment. When the players' unions submit demands to the club owners, the play- 
ers are themselves engaged in collusive conduct (all the sellers agree not to sell 
their services except . . .), albeit collusion fostered by law. 47 Similarly, when a 
group of employers compelled by law to bargain with a union confer together and 
submit identical proposals, their conduct seems such that only the existence of 
collective bargaining protects them from an antitrust challenge. 48 

Collective bargaining seeks to order labor markets through a system of coun- 
tervailing power. 49 Thus it is often referred to by economists as bilateral monop- 
oly. 50 If such a structure is to be protected by law, then logically the antitrust 
claims between employers and employees must be extinguished. 

It is commonplace for employers to bargain as a group rather than singly and 
the Supreme Court has explicitly declared multi-employer bargaining to be au- 
thorized by the National Labor Relations Act. 61 This makes a shambles of Flood's 
claims that the reserve clause is imposed by anti-competitive means. What differ- 
entiates the reserve clause from other contractual arrangements is the fact that 
the alternatives which competitors might offer are foreclosed by collusion. But 
the collusion — joint employer proposals — is part and parcel of collective bargain- 
ing in the United States. Flood's arguments, if accepted, would have absurd prac- 
tical effects. For example, when the steel firms make a joint wage offer to the 
United Steelworkers, an employee dissatisfied with the offer might, if the claims 
pressed in Flood, are right, sue the companies for engaging in a price fix. 

Such results are unthinkable unless collective bargaining is to be radically re- 
structured. To bring about such results through Flood, however, would border 
on the irresponsible. It has been litigated with the implications for the institu- 
tion of collective bargaining only dimly perceived. The labor law issues have been 
in the corners of the case — the courts below, for example, did not reach them — 
moving in and out of the shadows like an uninvited guest at a party who one 
can't decide either to embrace or expel. Many unionized industries — perhaps 
all — would be affected by a sweeping decision, but those affected are totally un- 
aware that important issues of labor law are before the Court. 

An examination of the modern decisions of the Supreme Court on the labor 
antitrust question, moreover, reveals not the slightest hint that such a momentous 
decision — permitting individual members of a bargaining unit to sue employers 
because they have jointly made an offer — lurks somewhere in the Sherman Act. 52 



46 The assertion that cartels or price fixes are per se illegal Is deceptively clear-cut, for 
the question of what is a cartel or price fix is essentially judgmental. There are all kinds of 
commonplace economic arrangements which fix prices and divide markets, and yet are 
legal, for example, law partnerships. Without going into detail, the rule may be better 
stated as a per se prohibition on agreements which do not produce net efficiencies, which 
is to say that once the restrictive effect is shown to outweigh the efficiencies, a court will 
not inquire into the reasonableness of the restriction, for example, whether the price fixed 
is a reasonable one. 

47 A union is a horizontal agreement between competitors to fix the prices (wages) at 
which they will work. It is not fashionable to call unions cartels, because the term is thought 
to be derogatory. But if the term is to have any analytic content, it must encompass labor 
unions, for their express purpose is to eliminate competition among particular workers. 

48 Cf. NURB v. Truck Drivers' Union, 353 U.S. 87 (1957). 

49 J. Galbraith, American Capitalism 137 et seq. (1952). 

60 A. tarter. Theory op Wages and Employment 80-81 (1959); G. Stigler, The 
Theory of Price 207-08 (3d ed. 1966). 

m NLRB v. Truck Drivers' Union, 353 U.S. 87 (1957). 

62 For a review of the labor-antitrust issue in the Supreme Court, see Winter, Collective 
Bargaining and Competition: The Application of Antitrust Standards to Union Activities, 
73 Tale L.J. 14 (1963). 
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In 1941, the decision in United States v. Hutcheson, 53 by holding that union con- 
duct is generally immune from antitrust sanctions, brought to an end an era 
in which the Sherman Act was a powerful restraint on union power. Since then, 
three major decisions have attempted to fashion a theory defining the scope of the 
immunity for collective bargaining activities more precisely, a theory which, we 
believe, plainly immunizes reserve or option clauses from suits by players. 

In Allen-Bradley Co. v. Local 3, IBEW, 5i the union, having jurisdiction only 
over metropolitan New York City, organized the employees of most of the elec- 
trical equipment manufacturers and contractors in the area. Under the collec- 
tive agreements, the contractors agreed to buy electrical equipment only from 
manufacturers in contractual relations with Local 3, i.e., only those in New York 
City, while the manufacturers agreed to sell only to those area contractors who 
employed members of Local 3. Non-union operations were prevented by the usual 
tactics of picketing and the like. Sheltered from competition, the parties to this 
arrangement prospered. 

Some excluded manufacturers brought an antitrust action against Local 3. 
"Quite obviously," said the Court through Mr. Justice Black, "this combination of 
businessmen [the New York electrical manufacturers and contractors] has vio- 
lated . . . the Sherman Act, unless its conduct is immunized by the participation 
of the union." M He concluded : 

"There is, however, one line which we can draw with assurance that we follow 
the congressional purpose. We know that Congress feared the concentrated power 
of business organizations to dominate markets and prices. It intended to outlaw 
business monopolies. A business monopoly is no less such because a union par- 
ticipates, and such participation is a violation of the Act." 58 

Unions violate the Serman Act, therefore, when they "aid non-labor groups to 
create business monopolies," 37 and "the same labor union activities may or may 
not be in violation of the Sherman Act, dependent upon whether the union acts 
alone or in combination with business groups." M 

In Amalgamated Meat Gutters v. Jewel Tea, 59 multi-employer, multi-union 
negotiations led to an agreement containing the following restriction on the oper- 
ating hours of food store meat departments : 

"Market operating hours shall be 9 :00 a.m. to 6 :00 p.m. Monday through Satur- 
day, inclusive. No customer shall be served who comes into the market before or 
after the hours set forth above." fi0 

Jewel Tea had objected to the provision throughout the negotiations but, under 
the duress of a strike vote by the union, it signed. It then brought suit against the 
union under the Sherman Act. Jewel Tea argued that the provision in question 
was an attempt by its competitors to prevent the night time, pre-packaged, self- 
service meat vending for which it was equipped. The Court, in opinions by Jus- 
tices White and Goldberg, three Justices dissenting, upheld the union's conten- 
tion that the agreement was immune from antitrust sanctions. 

Justice White ruled that the proper test of antitrust immunity was to balance 
the labor policies at stake in the collective agreement against the antitrust pol- 
icies threatened by the specific provision. Important in Justice White's calculus 
was the fact that the marketing hours provision was a subject "well within the 
realm of 'wages, hours, and other terms and conditions of employment' about 
which employers and unions must bargain," 61 and that the provision was of 
"immediate and direct" ea concern to union members. He concluded : 

"If it were true that self-service markets could actually operate without 
butchers, at. least for a few hours after 6 p.m., that no encroachment on butchers' 
work would result and that the workload of butchers during normal working 
hours would not be substantially increased, Jewel's position would have con- 
siderable merit. For then the obvious restraint on the product market — the ex- 
clusion of self-service stores from the evening market for meat — would stand 
alone, unmitigated and unjustified by the vital interests of the union butch- 
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ers. ... In such event the limitation imposed by the unions might well he reduced 
to nothing but an effort by the unions to protect one group of employers from 
competition by another, which is conduct that is not exempt from the Sherman 
Act. . . ." 

Thus the dispute between Jewel and the unions essentially concerns a narrow 
factual question: Are night operations without butchers, and without infringe- 
ment of butchers' interests, feasible? The District Court resolved this factual 
dispute in favor of the unions. 63 

Mr. Justice Goldberg fashioned a far different test. Since negotiating parties 
are under a legal duty to bargain about mandatory subjects of bargaining (the 
provision in question being such a subject), he argued, all such subjects should 
be exempt from the antitrust laws. After a detailed review of judicial efforts to 
apply the Sherman Act to labor and of the legislative history of the NLRA, 
Justice Goldberg concluded that 

[t]he National Labor Relations Act . . . declares it to be the policy of the United 
States to promote the establishment of wages, hours, and other terms and con- 
ditions of employment by free collective bargaining between employers and 
unions. The Act further provides that both employers and unions must bargain 
about such mandatory subjects of bargaining. This national scheme would be 
virtually destroyed by the imposition of Sherman Act criminal and civil penal- 
ties upon employers and unions engaged in such collective bargaining. To tell the 
parties that they must bargain about a point but may be subject to antitrust 
penalties if they reach an agreement is to stultify the congressional scheme. 04 

Three Justices, in an opinion by Mr. Justice Douglas, dissented on the grounds 
that the case clearly fell within the Allen-Bradley rule. 85 

Finally, in United Mine Workers v. Pennington™ the Court considered allega- 
tions that the Mine Workers had agreed with the larger companies in the indus- 
try upon a scheme to end "overproduction." Their goal was to eliminate the 
smaller companies by encouraging mechanization in the large mines and in- 
creasing wages along with productivity. The increased wages, however, were to 
be imposed upon all firms in the industry, whether mechanized or not, with the 
result that the smaller, marginal companies would go out of business. Mr. Justice 
White's opinion, concurred in by three Justices, said that such allegations, if 
proved, would show a violation of the Sherman Act on the grounds that 
[o]ne group of employers may not conspire to eliminate competitors from the 
industry and the union is liable with the employers if it becomes a party to the 
conspiracy. This is true even though the union's part in the scheme is an under- 
taking to secure the same wages, hours or other conditions of employment from 
the remaining employers. . . . m 

The Justices who dissented in Jewel Tea concurred, again on the grounds that 
the case fell squarely within Allen-Bradley , . 68 Mr. Justice Goldberg dissented, 
arguing once more that mandatory subjects of bargaining, when agreed upon by 
the parties, cannot give rise to antitrust sanctions. He contended that "[i]f a 
union and employer are prevented from discussing and agreeing upon issues 
which are, in the great majority of cases, at the central core of bargaining, uni- 
lateral force will inevitably be substituted for rational discussion and 
agreement." " 

Each of these cases involved the antitrust liability, or labor law exemption, 
of employers as well as unions for activities engaged in as a result of collective 
bargaining. Yet not one opinion of a single Justice contained even a hint of en- 
couragement for the kind of claim pressed in Flood. Quite the contrary, under 
every theory adumbrated, that claim must be rejected. From Allen-Bradley to 
Pennington, the majority of the Court has insisted that one factor be present 
before the Sherman Act applies to arrangements arrived at through collective 
bargaining : one group of employers must conspire to use the union to hurt their 
competitors. The line the Court has consistently sought to draw, therefore, is 
the line between the product market and the labor market. Thus it was that 
Justice White's inquiry in Jewel Tea focused on whether the matter in question 
was a mandatory subject of bargaining and of importance to the union, and was 
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not simply a device Jewel's competitors might employ to weaken its competitive 
position in the product market. Once it was determined that the marketing hours 
provision affected working hours as well, the inquiry was at a close. And in 
Pennington, antitrust liability was explicitly bottomed on union involvement in 
an employer conspiracy to drive competitors from the product market. Mr. Justice 
Goldberg's dissent declined to go even this far and took the flat position that all 
mandatory subjects of bargaining are exempt from antitrust liability, no matter 
what their impact on the product market. We emphasize this, not because the 
Justice is now counsel for Flood, but to demonstrate that there has not been 
the slightest suggestion by anyone on the Court that the antitrust laws have the 
sweeping effect on collective bargaining urged by Flood. Quite the contrary, the 
issue has been whether even to go so far as to impose antitrust sanctions for 
the kind of product market activities involved in Pennington. 

That the reserve clause, as raised in Flood, is strictly a labor market issue 
seems plain, and, as a result, cannot give rise to antitrust liability. Surely a union 
butcher who desired to work at night coidd not challenge the contractual provi- 
sion agreed upon in Jewel Tea. Upholding such a challenge would effectively 
destroy collective bargaining by undermining the authority of the bargaining 
representative and would involve the courts in rewriting potentially every collec- 
tive agreement in the country at the behest of individual employees. Nor is a 
different result called for when the union opposes the employer proposals. For 
then the gist of the antitrust theory is little more than that hard bargaining 
by employers with unions violates the Sherman Act, a claim that can be pressed 
against wage proposals thought to be too "low," as well as the reserve clause. 

The reasoning above also supports the conclusion that the players have no 
standing to pursue an antitrust against the basketball merger. The merger may 
well be illegal because of its impact in other markets but the players have no 
stake, other than as private citizens, in that impact. Whatever injury they suffer 
is in the labor market and we submit that their remedy, if any, lies in the labor 
laws. 70 

This discussion has relevance to the issues before Congress as well as to the 
issues before the Court in Flood. Senator Ervin has introduced legislation explic- 
itly subjecting professional sports to the antitrust laws. We have no quarrel 
with such legislation in its literal form. Our argument above is that the reserve 
or option clause is not properly an antitrust issue when raised by a player in a 
mi it ivith an exclusive collective bargaining representative. Our fear is merely 
that the legislative history will suggest that the pending legislation is an 
invitation by Congress to the courts to intervene at large in collective bargaining 
relationships, in which case it will wreak havoc with the labor laws. This fear, 
however, is no justification for abandoning the proposed legislation, for there may 
well be practices in professional sports which are not immunized by labor policy 
and which ought to be made to pass antitrust muster. 

To take a non-random illustration, the reserve clause may, in other circum- 
stances, violate the antitrust laws. We have noted that reserve or option clauses 
are not serious antitrust issues when raised by members of a bargaining unit. 
Players are not, however, the only potential plaintiffs. For example, imagine a 
club owner who is dissatisfied with the restrictions imposed on him by a reserve 
clause system of player allocation and wants to "steal" players from the other 
teams. He might well make the claim that the clause, even if in a collective agree- 
ment, was a tactic of his "competitors" designed to prevent him from putting to- 
gether as good a team as he could, just as the plaintiff in Jeivel Tea claimed the 
marketing hours restriction was designed to limit his ability to compete. To be 
sure, this claim might not succeed. If only one league were involved, a court might 
well decide that the league, rather than the individual teams, was the "firm," on 
the grounds that consumer satisfaction required relatively evenly matched con- 
tests and centralized control. Or it might conclude, as Mr. Justice White seems 
to have done in Jewel Tea. that the clause was not in fact designed to restrain 
product competition. A stronger argument might be made by a newdy-formed 
league that a collective agreement between an established league and players' 
union which, for example, permitted suits for injunction against players who 
attempted to "jump" leagues, was designed to prevent, the new league from gain- 
ing access to the best plavers and to consign it permanently to second class 
status. This claim is similar to the one which succeeded in Allen-Bradley: a 
uni on-employer combination to exclude entry by newcomers. Such cases seem 



70 Such n remedy misrht he an unfair labor practice charsje that the leaerues refused to 
discuss the impart of a merger upon terms and conditions of employment. Another remedv 
of course, is the strike. 
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paradoxical, for they challenge the very same economic transactions the players 
are disputing. Nevertheless, they seek to embrace the theory of Allen-Bradley 
and its progeny and do not entail the frontal assault on national labor policy 
threatened by Flood. Limiting antitrust claims to product competitors who have 
suffered direct and actual injury endangers far fewer collective agreements than 
permitting suits by individual employees, for in the latter case virtually every 
agreement could be challenged. We express no opinion on the merits of claims by 
rival leagues or maverick owners. We do, however, think they illustrate the need 
to look further into the impact of the labor laws on professional sports. 

IV. CONCLUSION 

The reserve and option clause issue is, therefore, miscast as an antitrust prob- 
lem in those sports where players' unions are recognized — at least when the 
players bring the challenge. Indeed, one of the reasons this simmering question 
now boils is the growth of unions which can carry on the litigation and lobbying 
necessary to a systematic attack on the system. Their very existence seems to us, 
however, to entail a radical change in the legal status of the reserve clause, for if 
professional athletes are to engage in collective bargaining and have the right 
to strike, the usual principles of labor law should apply. 

We conclude that certiorari was improvidently granted in Flood and the 
Court should so rule. In opposing Flood's petition for certiorari the defendants 
did not bring the labor issues to the Court's attention, a failure which lent an 
undeserved aura of importance to Toolson. Although the problems of stare 
decisis raised are interesting, Toolson is no longer the critical barrier to FloocVs 
challenge; the defendants have an absolute defense on the merits, grounded 
in labor law. Nor should the Court overrule Toolson and remand the remaining 
questions. It is fruitless to remand what are frivolous claims, particularly 
when they will "be used as a bargaining lever in the very process they seek to 
undermine : collective bargaining. 

The existence of players' unions does not, however, foreclose Congress from 
writing legislation explicitly outlawing the reserve clause and its variants. We 
oppose such legislation, not because we like the clause but for two quite 
different reasons. First, there is not a shred of justification for outlawing 
the reserve system and leaving the players with the right to strike. If govern- 
ment is to intervene, it should do so as a substitute for, rather than a supple- 
ment to, collective bargaining — which is to say professional athletes should 
not be covered by the National Labor Relations Act and should not have the 
right to strike. 

Second, the reasons for disliking the clause are reasons for disliking many 
aspects of collective bargaining. If reform is to be undertaken, it should be 
generalized. For example, Senator Ervin has analogized the basketball common 
draft to "the newspaper profession deciding that a college journalism graduate 
should either work for the newspaper in Anchorage, Alaska at the salary offered 
or not work at all." n We endorse the libertarian sentiments of this statement 
but disagree with the implication that such restrictions are uncommon in the 
economy. To take just one example, no electrician in Anchorage. Alaska, would 
be so naive as to think he can go anywhere he pleases in the United States to 
practice his trade. And if Congress is going to undo restrictions on employ- 
ment, it should consider electricians as well as athletes. 

The Chairman. Our next witness this morning is Mr. Marvin 
Miller, executive director of the Major League Baseball Players Asso- 
ciation. Mr. Miller, you may proceed. 

TESTIMONY OF MARVIN J. MILLER, EXECUTIVE DIRECTOR, MAJOR 
LEAGUE BASEBALL PLAYERS ASSOCIATION, ACCOMPANIED BY 
RICHARD M. MOSS, COUNSEL 

Mr. Miller. Mr. Chairman, accompanying me today is Mr. Richard 

Moss, who is counsel to the players association. 

I want to thank you, Congressman Celler and members of the sub- 
committee, for giving me the opportunity to appear before you and 



^117 Conc. Rec. S15451 (daily ed. Sept. 30, 1D71). 
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give testimony today. If I may, I would like to read the statement 
presented and make some comments as I go along, and, of course, 
subject myself to questioning. 

The Major League Baseball Players Association is the exclusive 
collective-bargaining representative of all major league baseball play- 
ers employed by the 24 major league baseball clubs. I would like to 
point out that in the dialog with the prior witness, some questions 
were asked about how can there be a collective-bargaining repre- 
sentative when individual players negotiate their own salaries, since 
there are obviously so many differences among them. 

Well, first, the players association is recognized by contract as the 
sole bargaining agent for all terms and conditions of employment 
except salaries above the minimum ; that is, the association is the bar- 
gaining agent for minimum salaries and all other terms and conditions, 
but not for salaries above the minimum. 

Now, while that is somewhat unusual, it is not unique. Long before 
there was a players association there were, and there are, a number of 
unions which do exactly the same thing. For example, the newspaper 
guild negotiates minimum salaries in various categories, and other 
employees then negotiate their own salaries with the employer news- 
paper. 

This is also most notably true in other branches of entertainment. 
In Hollywood, there are a number of guilds which do exactly the 
same thing. They negotiate all terms and conditions and minimum 
salaries in various categories, but the individual stars and others 
negotiate their own salaries. 

Professional baseball players have an obvious and direct interest in 
the application of the antitrust laws to the industry in which they are 
employed. At the present time, no other Americans in any walk of life 
are as tightly restricted by monopoly control of their services as pro- 
fessional baseball players. 

A player begins his professional career through a "draft" proce- 
dure which determines the only employer for whom he may work, and 
which, not incidentally, stifles any original bargaining power he would 
otherwise have. 

It has been stated here that when a player is drafted, that he is 
taken from high school and sometimes from college. I think there is 
some confusion about that. Major league baseball generally drafts 
high school people. They draft people generally who have just grad- 
uated from high school. The only time college gets into it is if a player 
is not drafted or not signed at the time he graduates from high school. 
The Chairman. What is meant by the "draft" at that time, at that 
point ? 

Mr. Miller. At that point, the major league clubs have a procedure 
twice a year, once in the summer and once in the winter — the summer 
one is the main one — in which the various high school players' names 
are really placed on a list. They presumably have been scouted before- 
hand and then, in inverse order to the way the club finished the prior 
year, they receive the right to have the exclusive option of signing 
that player. 

In other words, the last place club of the prior year gets the first 
round, first choice. The next to last club gets the second pick, and so on. 
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I think. Mr.Chairrnan,this is very important, because not only is 
this one of the worst features of the whole reserve rule system, because 
a young player who has never signed a contract is. through this proce- 
dure, told there is one club with which he may deal, one and one only. 
He obviously has no bargaining power whatsoever. 

The justification has been described as a means of equalizing talent. 
Of course, it does no such thing. A moment's reflection will enable any- 
one to understand why it does not. 

Let's take the last-place club. It gets a first choice and it picks a 
player. First of all, judging talent is not that precise a science in the 
first place, especially when you are dealing with a high school play- 
er, but let's assume that is an advantage. You have the first choice 
because you are the last-place club. 

Let me take an extreme example to compare it with, the first-place 
club. The first-place club picks last. Now, in the first round, that 
means that the last-place club picks a first choice and the first-place 
club picks 24th. But then in the second round the last-place club 
gets the 25th pick. In other words, after the first pick of the last- 
place club, the first-place club is always picking ahead of the last- 
place club. 

So the only advantage in that whole procedure is that the lnst-place 
club gets an advantage in picking one player out of that whole draft 
ahead of the first-place club. That obviously cannot result in the 
equilization of talent and, in fact, does not. 

As the testimony in the Flood case brought out, in the past 50 years 
four clubs have won 60 percent of all the pennants. If that spells equal- 
ization of talent, I don't understand it. 

After a player is drafted, or signing his first contract, he must 
agree to a set of regulations known as the Reserve Rules. He thereby 
becomes the property of the employing club to which he is bound for 
life, unless otherwise disposed of by the club. 

I use the words "for life" advisedly. It does not end at 20 years, as 
implied by Commissioner Kuhn. It ends when the club says it ends. 
It is my understanding that when the former great outfielder Lefty 
O'Doul died in his seventies, he was still the property of the Giants. 
He was never given his release, and he was still reserved by the Giants. 

The player may be traded, sold, optioned or otherwise assigned to 
other employers at the will of the employer club. Such assignments 
may be made without consultation or notice, and there is no limit to the 
number of such assignments or reassignments. The only exception is 
the minor leagues. It is a fact that once a player has 8 years of major 
league service, he cannot be optioned to the minors without his con- 
sent. And there is a limit on the number of times a player may be 
optioned to the minor leagues. 

But with those exceptions, there is no limit to the reassignment 
of a player. Mr. Kuhn says a player can ask to be traded. Of course 
he can, and sometimes a club will grant that request. In other words, 
with a paternalistic nod, it is possible sometimes for a player to be 
traded, but the fact remains that a player and his fate is determined 
exclusively by the club. 

Baseball club owners also assert a right to renew a player's contract 
year after year on a unilateral basis, without the player's signature, 
subject only to a requirement that a player's salary not be cut by more 
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than 20 percent as compared with the prior year, and by not more than 
30 percent over 2 consecutive years. If a player doesn't care for that 
system, his only option is to retire from his calling. 
* There is a case this year, a player on the St. Louis Cardinals who 
was unhappy with the contract that was offered to him. Under the 
rules, he was advised in writing that his last year's contract was re- 
newed. He then reported, and had been playing the whole first half 
of the season ; he has since signed a contract, but before he had signed 
it, Mr. Kuhn asserted publicly, in answer to a question "What would 
happen to the player next year?'', that the club could renew it again 
without his signature; that there was no limit to the number of times 
the club could do that. 

This comprehensive, monopolistic, lifetime control of the services of 
a human being in his chosen profession clearly is unduly restrictive 
and excessively anticompetitive and should be determined to be against 
public policy. "While reserve rules exist in other team sports, it is the 
professional' baseball player alone who is burdened by effective, inter- 
national group sanctions enforcing compliance of the industry's sys- 
tem of lifetime control which leaves no alternative except termina- 
tion of the player's baseball career. 

When the term of a professional football player's contract is ended, 
he may negotiate with and contract with clubs in the Canadian Foot- 
ball League. Similarly, a player employed by the National Basketball 
Association or by the American Basketball Association may contract 
with a club in the rival league when his contract term is over. And with 
the emergence of the World Hockey Association, as a competitor of the 
National Hockey League, the same competitive situation prevails in 
professional hockey. 

It is the professional baseball player alone who, by reason of col- 
lective action of club owners, is restricted by a group boycott which 
effectively prevents him from pursuing his career not only in the 
United States, but in Canada, Mexico, Latin America and Japan as 
well. 

It is the professional baseball player alone among athletes in pro- 
fessional team sports who has been denied the protection afforded by 
the antitrust laws. 

The Chairmax. "Why is that ? Why Japan ? 

Mr. Miller. Because as baseball became more popular in Japan, it 
would have provided a market for the players' services. Some years 
back that market loophole was closed up by an agreement between 
the Japanese baseball industry and the American baseball industry, 
that they would not poach on each other's reserved players, so to all 
intents and purposes they are part of organized baseball. 

The Chairman. That is certainly a violation of the antitrust laws. 

Mr. Miller. I would think so. 

The U. S. Supreme Court, in its recent decision in Flood v. Kuhn, 
again, as in 1922 — Federal Baseball — and in 1953 — Toolson — refused 
to apply the laws to baseball, and instead invited congressional action. 
In so doing, a majority of the court held that the earlier decisions 
exempting professional baseball from the antitrust laws have become 
an "aberration" confined to baseball in the light of the Court's holding 
that other interstate professional sports are not similarly exempt. 
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With respect to Congressman Horton's bill, which, as he testified, 
was not in response to the court's invitation, and I agree with him that 
it was not, it seems to me to go exactly the other way. A reading of the 
court's decision makes it clear that they are not proud of this aberra- 
tion, of this anomaly, nor are they proud of the fact that they are fol- 
lowing along the earlier decisions which have been criticized by almost 
everyone concerned, by learned jurists on all the courts, and by many 
others. 

In other words, the court's invitation to the Congress to act is not to 
extend that aberration ; it is to remove that aberration. It seems to me 
that Congressman Horton's bill does exactly the opposite. It would 
extend the exploitation which the baseball player now suffers to exploit- 
ing the other athletes in professional sports as well. 

The Chairman. As to that point, Congressman Horton seems to 
imply that collective bargaining might intervene and cause changes in 
the so-called reserve clause. 

Mr. Miller. Mr. Chairman, I can only express a hope that it will. 
As you will note in a later page in my statement, and if I may come to 
that point again, I would like to expand upon that. 

The opinion of the Court appeared to weigh heavily its finding that 
Congress, "by its positive inaction," demonstrated that it had no inten- 
tion of including the business of baseball within the scope of the anti- 
trust laws. 

Although the dissenting opinions of three of the Supreme Court 
Justices, and the concurring opinion of the Chief Justice revealed they 
were not persuaded that "congressional inaction" was indicative of con- 
gressional intent, it is clear that repeated congressional hearings on the 
subject of baseball and the antitrust laws, followed by failure of the 
Congress to act, has and again will be seized upon by defenders of 
baseball's club owner monopoly as evidence of congressional endorse- 
ment of that monopoly. 

The Court did not say that baseball's antitrust exemption was fair or 
just or reasonable; rather, it said that baseball, unlike the other profes- 
sional sports industries, is presently exempt, and if that anomaly is to 
be corrected, it is for Congress to do so. I am among those who have 
criticized the Court's decision for passing the buck to Congress to cor- 
rect an error made not by the Congress, but by the Court itself. 

Nevertheless, the Court has said that Congress alone has the power 
to change the status quo and, in my opinion, that clear invitation should 
not be ignored. The professional baseball player no longer should be 
denied equal protection of the law. 

It would serve no purpose to reargue the Flood case. The respond- 
ent's briefs and the trial record effectively demonstrated that: 

1. Professional baseball is a business, and it is engaged in interstate 
commerce. That is not my opinion alone. It is, as the chairman has 
noted, the opinion of the Court, and it is the majority opinion. I am 
sorry Congressman McClory is not here. He did raise this question, 
and I think it ought to be laid to rest at once. 

Organized baseball, the owners, commissioner, and so on, no longer 
contend that baseball is not a business or that it is not engaged in inter- 
state commerce. That issue is dead. 

2. Baseball's antitrust exemption has become an aberation confined 
to baseball. 
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3. The reserve rules system results in denying to baseball players 
the benefits of competition in order to enhance the economic interests 
of the club owners. 

There has been some talk here this morning about how unprofitable 
baseball is. I think there is no greater myth than that thought with 
regard to professional baseball. At no time will the owners submit 
audited statements or anything showing what their profit position is; 
to the contrary, in every session of collective bargaining that we have 
had with the owners, because, under the labor law, if an employer 
pleads inability to pay, the labor organization has the right to see docu- 
mentation of that claim, because that is the law, the owners start every 
bargaining session with the statement, "We are not claiming inability 
to pay. We will make no such claim of property," in order to forestall 
obtaining any documentation. 

Of course, publicly they keep reiterating statements about their 
poverty. To my knowledge, they have never, and have always refused 
to document that position. 

I think it is very important to note that every time a franchise 
changes hands, without exception, every time in the past 15 to20 years 
the price of the new franchise is greater than was paid for it by the 
owner selling it. Now, if that is a description of a business which loses 
money, and loses money more heavily all the time, then I don't under- 
stand economics any more. 

The Chairman. As I understand it, they can hardly assert poverty 
or inability to pay when we consider the vast amounts they receive for 
television and radio rights; an amount which we have been told this 
morning runs up to between $45 and $50 million. It is even more than 
that with the concessions and the gate receipts. 

As I understand it, there is a division of all those moneys among 
the clubs ; am I correct ? 

Mr. Miller. There is a division of the network contract, Mr. Chair- 
man. The local radio and television is kept solely by the local club 
which negotiates it. 

You are quite correct that they could hardly claim poverty. 

I would just like to put this in perspective, if I may. Commissioner 
Kuhn said that the radio and television revenue was $45 million a 
year. The salaries of all the major league players combined, plus the 
owners' costs for the pension plan, come to less than half of that. In 
other words, before the first person parks his car, buys a scorecard, 
buys a hotdog or pays entrance into the park, radio and television 
alone is roughly double the total cost of all major league players' 
salaries plus the cost of the pension plan. 

Mr. Huxgate. Will the gentleman yield for a question? 

I want to see if I understand this correctly. I thought the testimony 
was afso that the gate receipts exceeded the amount received from 
television. 

Mr. Miller. That is correct. 

Mr. Huxgate. Then we are up to about $90 million. 

Mr. Miller. No. We are up to about $200 million as total revenue. 
Mr. Kuhn said the concessions were about $10 million, and he said 
that was about 5 percent of the revenue. 

Mr. Huxgate. Thank you. 

85-672—72 15 
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Mr. Miller. The reserve rules, and I think the Flood case demon- 
strates it, are unnecessarily harsh and restrictive, and reasonable 
alternatives exist. 

5. The stated reasons advanced to justify the denial of basic free- 
doms to players have little merit. 

6. Recruitment of players through a draft and lifetime control by 
means of the reserve rules is accomplished through collective action 
to enforce compliance — group boycott and blacklist. Baseball club 
owners are a combination in restraint of trade. 

Following the Supreme Court's decision in the Flood case, and 
indeed in testimony submitted while it was pending, the commissioner 
of baseball and counsel for the defendants repeatedly asserted that 
the reserve rules system could be and would be modified by collective 
bargaining. 

This is the point I meant. Mr. Chairman. We agreed that it could 
be. It has been the position of the players and the Players' Association 
since 1067 that appropriate revisions could be formulated as a result 
of negotiation. In fact, an agreement was made with the owners to 
make a 2-year joint study of possible alternatives to the reserve clause 
and to complete such stud •• by December 31, 1969. 

In 1968 and in 1969 a joint study group met a number of times. 
However, it became clear that the project was fruitless. In the view 
of the owners, there were no possible alternatives to their reserve rules 
system. Throughout the so-called study period, every proposal, idea, 
and suggestion was advanced by the players' committee. 

Throughout that entire period, the owners* representatives made not 
a single proposal or counterproposal, nor did they advance a single 
idea for study. Instead, their position was that nothing could be 
changed. The inflexible position of the owners did not change through- 
out the remainder of 1969, or subsequently. 

It is impossible to assess the significance of the recent statements of 
Commissioner Kuhn, including the one today, and other representa- 
tives of the owners with respect to collective bargaining being the ap- 
propriate medium for modifying the reserve rules system. If past ex- 
perience is any indication, there is reason to be pessimistic because in 
this area there never lias been bargaining of any sort. 

However, negotiations between the Players Association and the 
owners' representatives are scheduled to begin by mid- September. Be- 
cause the basic collective-bargaining agreement in its entirety is open 
for renegotiation, the reserve rules system will be among the matters 
to be negotiated. The Players Association, of course, will negotiate in 
good faith in an effort to reach agreement to correct the major inequi- 
ties of the reserve rules system. 

However, it is the unanimous opinion of the executive board of the 
Players Association, which met July 24 in Atlanta, that, simultane- 
ously with negotiations, there should be vigorous pursuit of solutions 
to the reserve rules problems through congressional legislation. 

The players have expressed concern that public statements indicating 
a willingness to make appropriate changes in the reserve rules through 
negotiation may be aimed at forestalling congressional action, and 
nothing more. Organized baseball has a history of shifting its ground 
whenever the abuses of the reserve rules system are documented. At 
one time or another, organized baseball has maintained : 
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(a) to the courts: that only Congress can correct the abuses; 

(b) to the Congress: that the courts are adequate and legisla- 
tion unnecessary ; 

(c) to proponents of Federal regulation: that State regulation 

suffices: and 

(d) to proponents of State regulation: that Federal regulation 
alone may be applied. 

The unanswered question is whether the present position of orga- 
nized baseball — to the Congress and the courts: that collective bar- 
gaining is adequate and neither Congress nor the courts should act — 
whether that is simply another extension of the heretofore successful 
shifting of ground. 

Every effort will be made by the Players Association to achieve 
agreement with the owners on meaningful revisions in the reserve 
rules system to correct its outstanding abuses. However, it would be 
unrealistic to ignore the possibility of an impasse. 

Considering that possibility, as well as the fact that it would be the 
nonapplication of the antitrust laws which contributed heavily to it, I 
believe that it would be far better for everyone concerned, including 
the public, for the Congress to act by removing the unwarranted, 
court-mandated exemption baseball owners have been privileged to 
enjoy at the expense of the players. 

I am aware that removal of baseball's antitrust exemption could 
in voh, e more than the reservs rules. Hovcwer. it need not affect more 
than the recruitment, selection, retention, and control of players. I 
agree with the statement of the I T o^orable Senator Sam J. Ervin, Jr., 
before the Senate Commerce Committee on June 23, 1972. 

Senator Ervin stated that what bothered him is the ease with which 
team owners managed to get legislation and special privileges to place 
players in bondage and then shift to their free enterprise hat when 
they want to change cities by moving franchises. He said, "They should 
realize they can't have it both ways." 

I believe that baseball club owners should enjoy the benefits of free 
enterprise, but only if the players enjoy the same freedom. 

Professional baseball players are always considered as different from 
everyone else. I don't see why that should be so. They have the same 
needs and desires as other people who make their living in different 
ways. They would like to be able to choose their employer and select 
an appropriate geographical area in which to live and work. They 
would like to work for an employer with whom they are compatible 
and who they respect. They want to be employed where they can work 
regularly and where there is opportunity for advancing their careers 
and receiving appropriate recognition therefor. 

There is understanding on the part of the players that the nature 
of the organization of professional baseball may require some com- 
promises. The aim is to come as close as possible to achieving the rights 
taken for granted by others, giving due consideration to the needs of 
baseball as a great spectator sport, and as a viable business. 

The Players Association respectfully urges the Congress to accept 
the invitation of the U.S. Supreme Court by enacting legislation 
which would end the exclusion of professional baseball players from 
the safeguards of the antitrust laws. 
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The Chairman. I have only one question to ask, Mr. Miller. 

If you remove the reserve clause, the argument is made — and I ask 
whether it is true — that the wealthy clubs would get all the best 
players because they have the wherewithal with which to buy the best 
players. What is your answer to that ? 

Mr. Miller. Mr. Chairman, I have a number of answers to that. 

First of all, regardless of what some people think, the owners of 
baseball clubs are businessmen. They are engaged in a business to make 
a profit. It would be business suicide, it would be unwise in the extreme, 
even if it could be done, for an individual owner or two to buy up, in 
effect, all of the talent in sight. 

What would happen would be grave imbalance, a lack of interest by 
reason of the fact that there would be no pennant race, a loss of revenue 
in every aspect of the game. It would be a suicidal act and, therefore, 
would not take place. 

In addition, I think it is important to note that no one can buy up 
all the talent. You only put nine men on a field at a time. If you have 
a fine first baseman, you are not going around buying up all the other 
first basemen in sight. If you have a good pitching staff, you are not 
looking for improved pitching talent. 

In other words, you are not going to buy up people just so that you 
will not use them. 

Finally, what we are suggesting, Mr. Chairman, is that there are 
all kinds of viable alternatives. 

For example, it is possible to agree to limit the number of free 
agents that a club could sign up in any given period of time. It is 
possible to limit the number of free agents which a club could lose in 
any given period of time. 

It is possible to conceive of a system under which there would be 
limitations on the amount of new capital that could be poured into 
players' salaries for this purpose. 

The Chairman. Mr. Miller, we have to leave for a vote on the floor. 
I suggest you put the balance of your statement in the record, to be 
accepted as such. 

We appreciate your coming here and giving your testimony. It is 
certainly most enlightening and I want you to know that. 

Mr. Miller. Thank you, Mr. Chairman. 

The Chairman. We will now adjourn, to meet next Wednesday at 
10 o'clock. 

(Whereupon, at 12 :58 p.m. the subcommittee adjourned, to reconvene 
at 10 a.m., Wednesday, August 9, 1972.) 
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WEDNESDAY, AUGUST 9, 1972 

House of Representatives, 

Subcommittee No. 5 of the 
Committee on the Judiciary, 

Washington, B.C. 

The subcommittee met at 10 a.m., pursuant to call, in room 2141, 
Ray burn House Office Building, Hon. Emanuel Celler (chairman of 
the subcommittee) presiding. 

Present: Representatives Celler, McCulloch, McClory, Brooks, 
Mikva, and Poff. 

Stall members present: Daniel L. Cohen, counsel; and Thomas E. 
Mooney, associate counsel. 

The Chairman. The committee will come to order. Our first witness 
this morning is the distinguished Senator from North Carolina, a 
very scholarly and erudite gentleman, one who has been before the 
committee before and has been very helpful to the committee on a 
number of occasions. 

Senator, we are happy to have you. 

TESTIMONY OF HON. SAM J. ERVIN, JR., A U.S. SENATOR FROM THE 

STATE OF NORTH CAROLINA 

Senator Ervin. Thank vou, Mr. Chairman. I am delighted to be 
with you. 

A professional football player and baseball player are bound, like 
no other American, to their owners for life. The basketball owners 
want a slice of the same pie. I believe that the major controversies in 
sports today that should be appropriately considered b}^ Congress 
arise from these simple facts. 

In several speeches and an article which I have written, I have 
gone into great detail about the technical explanations of the reserve 
clause, option clauses, mandatory compensation plans, and the mixed 
up legal history of professional sports. I would appreciate it, Mr. 
Chairman, if you would have these statements and article printed 
in the record at the conclusion of my remarks today. 

However, I do believe that it is important that everyone understand 
exactly what a reserve clause means to an individual and I would 
like to read into the record part of Justice Marshall's dissent in the 
Curt Flood case. 

(223) 
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In an eloquent description of the reserve clause, lie said: 

He had no notice that the Cardinals were contemplating a trade, no oppor- 
tunity to indicate the teams with which he would prefer playing, and no desire 
to go to Philadelphia. 

After receiving formal notification of the trade, petitioner wrote to the 
Commissioner of Baseball protesting that he was not "a piece of property to be 
bought and sold irrespective of my wishes," and urging that he had the right 
to consider offers from other teams than the Phillies. 

He requested that the Commissioner inform all of the major league teams 
that he was available for the 1970 season. His request was denied, and peti- 
tioner was informed that he had no choice but to play for Philadelphia or not 
to play at all. 

To non-athletes it might appear that petitioner was virtually enslaved to the 
owners of major league baseball clubs who bartered among themselves for 
his services. But athletes know that it was not servitude that bound petitioner 
to the club owners ; it was the reserve system. 

The essence of that system is that a player is bound to the club with which 
he first signs a contract for the rest of his playing days. He cannot escape from 
the club except by retiring, and he cannot prevent the club from assigning his 
contract to any other club. 

Mr. Chairman, the basketball owners are asking Congress to give 
them the same type of monopolistic powers over their players, and I 
think it is atrocious that this servitude is going on in 20th century 
America and any sports legislation that passes Congress should 
abolish it. 

Despite its implications for baseball, the Curt Flood case does stand 
for the proposition that in other sports, the reserve clause would be 
found illegal. Looking beyond the technical aspects of football's and 
baseball's special treatment and basketball's desire for the same, there 
is no question on which side I stand in this controversy, 

I stand with the professional athletes and I believe no legislation 
should pass that does not take their plight into consideration, and 
legislation should be passed immediately which would make sure in 
America that no employer lias a human being chained to his busi- 
ness for life. 

The professional sports owners, of course, want to continue their 
strong control over a player's economic decisions and nowhere was 
this made plainer to me than in our hearings before the Senate Anti- 
trust Subcommittee on the basketball merger legislation. 

In those hearings, I asked a former owner of the Los Angeles Stars, 
Mr. Jack Kirst, what could a professional basketball player do if he 
didn't like the team and the city which selected him or he didn't like 
the financial terms offered. 

Mr. Kirst's reply was that he could go play in Europe. 

Many times since, I have thought how ironic it was that a talented 
American youngster would have to go to Europe to secure economic 
freedom. 

Mr. Chairman, upon reflection, it is easy to become very emotional 
about the plight of American professional athletes. Even though 
their numbers are small, they are slaves. Even though many of them 
are well paid, they are well-paid slaves. 

In the land of the free and the home of the brave, we have a group 
of citizens who cannot sell their talents in the free enterprise sys- 
tem. Mr. John Mackey of the Baltimore Colts in urging defeat of 
the basketball bill spoke very eloquently of what I am trying to say 
in his testimony before the Senate Antitrust Subcommittee. 
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He said : 

For these reasons, I urge the defeat of S. 2373. I think that every Member 
of Congress, liberal or conservative, who cherishes individual freedom should 
recognize that by voting for S. 2373, he is making a judgment that no basket- 
ball player now or in the future be allowed to control his own destiny. 

He will literally rob future players of the freedom to improve themselves 
and, yes, the freedom to speak out without the fear of being traded or cut. 
However decent the owners may be, and there are many decent owners, his- 
tory should teach us that the power to rule over a man's life is an invitation 
to abuse. It invites the destruction of man's spirit and his confidence. 

This bill now under scrutiny by this committee is possibly the most important 
matter to come before the Congress of the United States in this session because 
it asks that you grant to 28 men the right to deny freedom to citizens of this 
country. 

My parents' parents were tied to a system that denied them the right to 
determine their own destiny. Those who tried to perpetuate that system said 
they would suffer financial ruin without it. Does that sound familiar? 

Mr. Mackey is correct because even though the basketball legis- 
lation deals with a small number of lives, the concept behind it — 
to commit to virtual slavery every professional athlete in basketball — 
is obnoxious to America's concept of fair play and freedom. 

The Senate Antitrust Subcommittee was told repeatedly by the bas- 
ketball owners that most of their teams were losing money, and in 
order to save the sport, the merger had to be consummated. 

Yet, when we had two economists from the Brookings Institution, 
Dr. Roger Noll and Dr. Ben Okner. examine the financial records of 
these clubs which were supplied to us, they concluded: 

The data simply do not support the view that most of the teams in the ABA 
and many of the teams in the NBA will soon fold if something is not done 
soon to put a brake on "rapid acceleration" of player salaries. 

. . . the results do not reveal a financial disaster in pro basketball. A few teams 
have had a few very bad years, especially the weaker ABA teams. But most teams 
in most years have performed well enough to be viable long-term enterprises, even 
in the ABA. 

As Mr. Mackey mentioned in his testimony, doesn't the owners' threat 
of financial ruin sound familiar? As Mr. Mackey indicated, we had 
a system of slavery in the South and those that tried to perpetuate that 
system pleaded it was financially necessary to the preservation of their 
society just as the basketball owners say they will go out of business 
if they don't merge and they are not given monopolistic powers over 
their players. 

The great English statesman, William Pitt, gave the answer to both 
of these pleas of financial necessity in 1783 when he said : 

Necessity is the plea for every infringement of human freedom. It is the 
argument of tyrants; it is the creed of slaves. 

T digress from the prepared statement to say, I asked the owners 
of the basketball clubs to produce their income tax returns so that we 
could have the best evidence to determine if they were suffering losses. 
We had testimony that a substantial proportion of them filmo; 
income ':ax returns, as far as their clubs, showed their losses of the club 
on the books, deducted from income tax returns on those interests. 

"When I asked for tax returns, although they were asking to be given 
the power to exercise economic bounds over their players and prospec- 
tive players, while they threw up their hands if I would lay my foul 
hands on the books of the company, and T have not boen able to get 
the income tax returns to this dav. 
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Also, evidence is before the committee that many of them own the 
stadium in which the clubs play, and I have been unable to get some 
tax returns from the stadium, or to find out how much they pay them- 
selves in rent for the stadiums. 

In addition to that, they sell the concessions and will not give us 
any information about that. The truth of it is, as we had testimony 
from these two representatives from the Brookings Institute, that a 
club might show a substantial book loss, and yet it represents to the 
owners a huge cash return. 

This is true because these club owners can amortize their player con- 
tracts when they buy one, and they list the salaries as expenditures and 
just get the benefits on the sale of capital gains taxation rather than 
ordinary income taxation. 

The Chairman. May I interrupt, Senator ? 

Senator Ervin. Yes, sir. 

The Chairman. We have had the same trouble in previous hearings. 
We try to get financial statements from various club owners, and others 
in professional sports, but are unable to get them. 

Senator Ervin. I told the club owners in reply, told their counsel, 
that I respected the right of an individual citizen to demand his 
income tax returns be kept confidential, but I felt that when people 
came before the Congress and asked Congress to put other men under 
economic subjugation to them on the theory that they were losing 
money, I thought it was their duty then to present the best evidence 
of that fact, which would be any income tax returns that reflected any 
light on that subject. 

Mr. Chairman, in the recent case of Flood v. Kuhn, Chief Justice 
Warren Burger said that "it is time the Congress acted to solve this 
problem." Thus, Mr. Chairman, Congress has to come to grips with 
the control professional sports owners have over their employees. 

The Supreme Court in the Flood case and other cases is begging us 
to act. Justice Blaekmun, writing for the majority, said that : 

And what the Court said in Federal Baseball in 1922 and what it said in 
Toolson in 1953, we say again here in 1972 : the remedy, if any is indicated, is 
for congressional, and not judicial, action. 

Justice Blaekmun went on to call his decision "an exception and an 
anomaly * * * an aberration." I certainly think that was a sound 
adjudication with respect to the decision. The court said, "Because 
we made judicial error in 1922 and repeat it in 1953, we look to 
Congress to correct our judicial errors." 

In response to these judicial pleas and in response to a much deeper 
moral commitment to fair play and concern for the rights of the 
individual, I intend to introduce in the Senate today a bill to protect 
the constitutional rights of professional athletes. 

My bill will read as follows: 

A BILL To protect the right of professional athletes to enter into contracts to engage in 

sports contests 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) every individual who is engaged, 
or wishes to engage, in an organized professional team sport in or affecting 
interstate commerce has the right to enter into a contract with any person for 
the purpose of engaging in such sport with a particular team without agreeing 
to permit that person to control his right, upon the expiration of his contract, 
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to enter into a contract with any other person for such purpose, or agreeing to 
perform under any such contract for an unreasonable period of time. 

(b) Any provision of a contract which requires such an individual (1) to 
agree to permit the other party to the contract to control his right, upon the 
expiration of that contract, to enter into a contract with any other person for 
the purpose of engaging in an organized professional team sport, (2) to secure a 
release from the other party to the contract before entering into or performing 
under such a contract with any other person for such purpose, or (3) to perform 
under that contract for an unreasonable period of time shall be unenforceable. 

(c) Any person who deprives, or conspires with any other person to deprive, 
an individual of his rights under subsection (a) shall be deemed guilty of a mis- 
demeanor and, upon conviction, shall be fined not more than $50,000, imprisoned 
for not more than 1 year, or both. 

In a letter from Curt Flood to Commissioner of Baseball Bowie 
Kuhn, dated December 24, 1969, Mr. Flood said that he was not "a 
piece of property to be bought and sold irrespective of my wishes." 

I call on all Members of Congress to rectify this horrible wrong done 
to Curt Flood and all professional athletes. I hope you will all join 
with me in trying to pass this legislation to help vindicate the coura- 
geous sacrifice of Curt Flood so that those athletes that come after can 
say truthfully and proudly that, "I am not a piece of property." 

To clear up this matter of my understanding on receiving a copy of 
a letter written by Zelmo Beaty, and I received a copy and sent them 
a letter, in which they said they favored merger, but sent me a tele- 
gram that I could not understand in light of testimony he had given 
before our subcommittee. So I asked him for an explanation, and he 
sent this telegram : 

We would like to make it perfectly clear that the American Basketball Players 
Association would support a merger, first, if there is no reserve or option clause 
in a player's contract and, second, no compensation. 

What he meant by "no compensation" is, under the merger plan, 
tentative plan they have which rests on the bill, they penalize any team 
that outbids the original team for a player's services after his contract 
had expired, and he had exercised a 1-year option though engaging in 
lipservice as to contracting with another team, providing, unless, or 
only that the other team offers a bigger price than he is receiving from 
the team he has been playing with, but it puts a block on any possibility 
of his transferring because it savs if he outbids the local team, there 
will be a board of arbitration on it, and they can assess uio, other team 
any unlimited amount of money. The sky is the limit. 

They can lose their player's contract to the team from which they 
hired the player, or they can lose their draft charges as assessed by this 
set of arbitrators, whose acts, of course, are not subject to legal review. 

I would like to put this in the record, the exhibits, if I ma}^. 

(The documents referred to follow :) 

[Telegram] 

Los Angeles, Calif., July 31,1912. 
Hon. Sam J. Ervin, Jr., 

Subcommittee on Antitrust and Monopoly Legislation, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 
Dear Senator Ervin : We would like to make it perfectly clear that the Ameri- 
can Basketball Players Association would support a merger only (1) if there 
is no reserve or option clause in a players contract ; (2) no compensation. 
Respectfully and sincerely, 

Zelmo Beaty, 
President of American Basketball Players Association. 
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Statement of Hon. Sam J. Ervin, a U.S. Senator From the State of North 
Carolina, Before the Subcommittee on Antitrust and Monopoly Legisla- 
tion, Senate Judiciary Committee, on S. 2373, the Basketball Merger Bill, 
September 21, 1971 

Today the Senate Antitrust and Monopoly Subcommittee begins hearings on a 
bill — S. 2373 — which seeks to gain Congressional approval of the proposed merger 
of the nation's two major professional basketball leagues — the National Basket- 
ball Association and the American Basketball Association. Specifically, this legis- 
lation would exempt the merger of two or more professional basketball leagues 
from our nation's antitrust laws. 

Many years ago the term "chattel" was used to denote the legal status of slaves. 
That is. they were considered a type of chattel which was owned as a piece of 
furniture or liverstock was owned. This use of the term "chattel" applied to 
human beings and the condition it stands for are so abhorrent that we don't even 
like to acknowledge that they ever existed. Yet, in a real sense that is what these 
hearings are about today — modern peonage and the giant sports trusts. 

general background 

The clearly stated objectives of our nation's antitrust policy over the years and 
the uncompromising language of Sections 1 and 2 of the Sherman Act, places a 
heavy burden on those who would grant an antitrust exemption to professional 
basketball to enable the merger of the NBA and ABA. Specifically, Section 1 of 
the Act provides that : 

"Every contract, combination in the form of a trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several states, or with foreign nations, 
is hereby declared to be illegal. Every person who shall make any such contract or 
engage in any such combination or conspiracy, shall be deemed guilty of a mis- 
demeanor * * *" 
And Section 2 provides that : 

"Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade or 
commerce among the several states, or with foreign nations, shall be deemed 
guilty of a misdemeanor * * *" 

With the notable exception of major league baseball, all professional team 
sports are subject to the jurisdiction of the antitrust laws. In the case of 
baseball, the Supreme Court ruled in 1922 that professional baseball was "not 
a subject of commerce" and thereby was exempted from the antitrust laws 
(Federal Baseball Club of Baltimore v. National League, 259 U.S. 200.) This 
interpretation was tested again in 1953 in Toolson v. N.Y. Yankees (340 U.S. 
356) and the Supreme Court refused to overturn the earlier decision. Tn doing 
so the Court took the position that the Congress, not the Court, should decide 
whether or not professional baseball should be subject to the antitrust laws. 
Despite this ruling, the Courts in subsequent cases ruled that neither profes- 
sional basketball nor football could be considered exempt from the antitrust 
laws. In 1956 the Federal District Court ruled in Washington Professional Bas- 
ketball Corp. v. National Basketball Association (147 F. Supp. 154, S.D. N.Y. 
1956) that: 

"(The) business of professional basketball conducted on a multistate basis, 
coupled with the sale of rights to televise and broadcast games for interstate 
transmission is trade or commerce among the several states within the mean- 
ing of the Sherman Act." 

Following this opinion involving professional basketball, which was not 
appealed to a hisrher court, the Supreme Court in 1957 in Radorich v. National 
Football League (352 U.S. 443) held that professional football likewise could 
claim no exemption from the antitrust laws. Consequently, there can be no 
doubt that professional basketball will be in violation of the antitrust laws 
if the NBA and ABA consummate a merger without congressional approval of 
an antitrust exemption. 

Tn 1966, the Congress approved legislation authorizing the merger of the 
American and National Football Leagues. However, when we study the legis- 
lative history of that action, the conclusion is unmistakable that the measure 
was railroaded through the Congress. 

The Senate committee having jurisdiction over the bill did not hold hearings 
and the bill was subsequently passed by the Senate without debate. The House 
Judiciary Committee did hold hearings ; however, the Committee made no 



229 

attempt to explore the many significant antitrust issues raised by the pro- 
football merger bill. The bill subsequently passed the House as a rider on a 
revenue measure. 

I deeply hope that Congress will not follow the precedent it set in its handling 
of the pro-football merger question. This Committee plans to conduct an exten- 
sive and comprehensive inquiry before final action is taken one way or the 
other on the proposed basketball merger bill. The common draft and the option 
clause which will result from the merger are issues concerning the economic 
enslavement of professional basketball players, and are too important for 
such ephemeral treatment as was accorded the football merger. 

The merger of the basketball leagues has been the subject of heated con- 
troversy between the owners and the players. The owners contend that the 
absence of a merger would seriously threaten the future and economic well- 
being of pro-basketball, given the continuation of the current biddng war 
being staged in by both leagues for player talent. The players, on the other 
hand, argue that the merger is anti-competitive and thereby violates the clear 
intent of our nation's antitrust laws. And most important, the players argue 
that the merger and the resulting common draft and option clause would bring 
an end to the current healthy market situation where they can in the spirit 
of fair and open competition sell their skills to the highest bidder. 

Given these conflicting points of view, the players of the NBA filed 
an antitrust suit, Robertson v. National Basketball Association, in April 1970, 
contending that the proposed merger between the NBA and ABA should be 
blocked because (1) such a merger of two separate and independent leagues 
would constitute the creation of a monopoly, thereby enabling the new 28-team 
league to control, regulate and dictate the terms upon which professional league 
basketball shall be played in the United States: and, (2) because such a merger 
would specifically eliminate competition in the acquisition and allocation of 
player personnel. 

Upon hearing the arguments of both sides, the Court, in essence, ruled that 
a merger between the two leagues, without the expressed approval of the 
Congress, would violate the antitrust laws. Nevertheless, the court did agree 
to allow the ABA and NBA to resume (1) merger negotiations; and, (2) any 
other meetings for the purpose of preparing for possible Congressional action 
on the matter. 

Based on the facts we have before us today, I am compelled to take the posi- 
tion that the Congress should not honor the professional basketball leagues' 
request that they be exempted from the antitrust laws for the purpose of con- 
summating a merger. 

THE COMMON DRAFT 

The highest value of civilization is freedom. One of the most important as- 
pects of our freedom is the freedom to contract. One of the liberties granted 
to Americans by the Fifth Amendment was the right to engage in freedom of 
contract, and the 14th Amendment which states that no person shall be deprived 
of life, liberty, or property without due process of law, protects the freedom 
of contract from impairment by the States. 

However. S. 2373 would authorize professional basketball teams to enter into 
an agreement under which basketball players could only negotiate a contract 
with one particular team. The common draft, as it is called, is agreed to by the 
merged league and the players are split up and assigned to teams in the absence 
of the persons to be affected by the agreement and without their knowledge 
and consent. Thus, S. 2373 proposes to rob every man in America who possesses 
skill in basketball of the right to sell his skill to the highest bidder on a free 
market and negotiate a contract with anybody who desires to purchase his 
athletic skill. 

S. 2373 would not affect the freedom to contract as to lawyers or boxers. 
Lawyers would still have the right to make free contracts and sell their legal 
services for what they were worth. The same thing would apply to prizefighters, 
doctors, businessmen and other wage earners. 

To my mind, this common draft which the nrofessional basketball teams are 
asking for today would be comparable to the newspaper profession deciding that 
a college journalism graduate could either work for the newspaper in Anchorage, 
Alaska at the salary offered or not work at all. 

This is common draft, of course, is done so that bonuses and other inducements 
which the professionals offer for talent may be kept at a minimum. It is clear 
to me that the only reason for the institution of the common draft and the 
passage of this bill is the pocketbooks of the owners. 
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OPTION CLAUSES 

In their dealings with their players, baseball and football both have reserve 
clauses or option clauses which bind the players to that team, and prevent them 
from bargaining with another team for their services. The reserve clause in 
baseball is the worst and the normal contract for that sport contains a renewal 
clause which allows the club management to renew the player's contract for 
one year. In this contract, the owner can demand a salary increase of 20 per- 
cent and the player can either sign or not play for any one. If he signs, the 
new contract contains a new renewal contract and thus the club has a perpetual 
option on his services. 

The contracts used in football do not bind outright the player to the team, but 
there is an option contract of one year. The player can play out his option with 
a salary reduction of only 10 percent, and the new contract does not contain a 
renewal clause. However, the by-laws of the football leagues state that : 

"Whenever a player, becoming a free agent in such manner, thereafter signs 
a contract with a different club in the League, then . . . the Commissioner may 
name and then award to the former club one or more players from the active, 
reserve or selection list (including future selection choices) of the acquiring club 
as the Commissioner, in his sole discretion, deems fair and equitable ; and any 
such decision by the Commissioner shall be final and conclusive." (Art. XIII, Sec. 
3 NFL Constitution) 

A writer for the Maine Law Review last year concluded that the Commissioner's 
charges or mandatory compensation for such bargaining by the players were so 
great that, "Few, if any, football players have been successful in playing out their 
options and moving to another club. The end result is that the option clause in 
football has the same effect as the reserve clause of baseball because the player is 
still tied to the club with which he first negotiated." 

If S. 2373 is debated on the Senate floor, I plan to reopen the question of the 
common draft and the option clause as used by football and baseball by offering 
amendments dealing with these matters. 

If the merger of the two basketball leagues goes through, the basketball play- 
ers will find themselves in the same position as the football players. That is, they 
will be perpetually tied to one club. However, the proposal by the attorneys for 
the basketball owners contains an even more subtle element to prevent player 
bargaining with teams than the football agreement. Senator Kuchel, in his state- 
ment for the merger, has proposed that the basketball owners will have an "in- 
dependent" arbitration panel determine the compensation which a team will re- 
ceive if a former player signs with another club. The fact remains that there will 
be a mandatory compensation factor involved if a player leaves his team after 
playing out his contract ; thus, an element of the perpetual ownership of a player 
by his original signer is still with us. The price that an acquiring team will have 
to pay is unknown as it would only be determined after the player signs his new 
contract. This unknown factor will have to discourage a team from signing any 
free agents. In short, there is no inducement to trade in the new proposal and the 
teams will still boycott any team member that holds himself out as a free agent. 
Therefore, even under the basketball owners' proposal, the players find themselves 
comparable to the medieval serf who was bound to the land. 

Of course, even with the proposal of the basketball owners, there is still the 
problem of potential "blacklisting" by the league owners' joint action. Also the 
common draft remains which limits a youth out of college to bargaining with only 
one club or not playing, and the assignment of contracts which could send a player 
far from his home and require that he play there or not practice his profession. 

So what the Senate is being asked to do is to sanction a common draft of all 
players when they become eligible. In the draft, one team gets the rights to 
each player, and that player can only negotiate with that team or not play. After 
the player signs, then he will have to sign with the same club unless another 
club bids for his services. Because the proposal of the basketball owners still 
contains a mandatory compensation factor, there will be no incentive for the 
other owners to bargain for the services of the player and, practically speaking, 
he will have to bargain with his club or none. If, during his service with his club, 
he is traded to another club across the country, he will have to pull up his roots 
and go or not be allowed to practice his profession. In no other work in this 
country is this practice of selling souls allowed. If a salesman or any business- 
man is transferred to another city by his owner, he can still quit and bargain 
with other companies in his home area and practice his trade if he secures 
employment. 
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PUBI.IO UTILITY STATUS OF MERGED BASKETBALL LEAGUES 

The owners of the professional basketball leagues are asking for what, I 
believe, is the biggest financial giveaway in this country since the SST was 
proposed. If the owners truly believe that it is in the national interest for them 
to operate as a monopoly, and Congress passes S. 2373, I shall propose an amend- 
ment, which legislative counsel is presently preparing, to create a Federal Com- 
missioner of Athletics to regulate all major professional sports — baseball, foot- 
ball, hockey and basketball. If Congress authorizes this merger, it should have 
the right to determine such things as rates of return, ticket prices, territories, 
and it should supervise the draft of new players. Public utilities in this coun- 
try enjoy a monopoly situation. Electric companies, gas companies and telephone 
companies are all regulated by the government in exchange for the government 
granting them monopoly status. The airlines, radio and television are all regu- 
lated in exchange for a government license. If the owners of professional sports 
teams ask to be treated as a monopoly, they should expect government regulation. 
Otherwise the Federal government without any strings, is giving a handful of 
extremely rich men millions of dollars and giving them the right to drop chains 
around the neck of every professional basketball player and every potential 
player in this country. 

WASHINGTON, D.C. — A CASEBOOK STUDY OF THE MONOPOLIES AT WORK 

I believe that an examination of sports in Washington points up the evils of 
the big sports monopolies. The simple fact is that the people of Washington are 
in danger of being disenfranchised from professional sports by the big monopo- 
listic owners. As far as football is concerned, every home game is sold out and 
season tickets are bringing scalpers prices of two and three hundred dollars 
each. Yet, because of the football merger, the monopolists will not allow the 
sold-out games to be televised in this city. All this takes place while the Redskins 
football team use a United States government stadium and allow big corpora- 
tions, hotels and individuals to own tremendous blocks of tickets to the exclusion 
of the little man for whom we are supposed to be protecting the sport. If S. 2373 
passes, I plan to support Senator Proxmire's bill, S. 1521, as an amendment to 
the basketball merger bill which will prevent the blackout rule from applying 
when there is a sellout, 

The city of Washington has one of the largest black populations of any city 
in this country. Also, if you have seen any professional all-star basketball games 
recently, you can't help but acknowledge that the sport is dominated by black 
athletes. Thus, it would seem natural that Washington would have a professional 
basketball team for the city to take pride in. Well, Washington did have a team 
but its owner, Earl Foreman, was bought out by agreement of the two leagues 
and he moved. As a part of the proposed merger agreement between the two 
leagues which I have in my possession. Mr. Foreman is to be given $1,750,000 for 
leaving the city ; and no team other than the Baltimore Bullets can play in the 
nation's capital because it is in their territory. The owner of the Bullets, Mr. 
Abe Pollin, who is with us today, contended recently in the Washington Post of 
Sept. 8 that the nation's capital is logically within his franchise area of 75 miles, 
and when asked by the reporter if he would fight to keep another team from 
coming here, he was able to answer with the assurance of a potential monopolist : 
"Certainly, Washington and Baltimore are only 40 miles apart and I consider 
this within my franchise rights." So, Congress is being asked to sanctify the ex- 
clusion of professional basketball from Washington. Can this be good for the 
sport, the fans, or for anyone other than the pocketbook of the owners of the 
Bullets? 

I understand that the BULLETS might play a few games in College Park, 
Maryland, as a sop to the District ; but I believe that cheering for another city's 
team is about as exciting as "kissing your sister" and how is the city's working 
man going to afford that trip to Maryland. 

Concerning baseball, which enjoys a monopolistic position, we are still not 
sure if economic necessity will force the SENATORS to leave Washington. 
Negotiations are going on but the primary reason that the team is losing money 
was the high price the SENATORS had to pay several years ago to join the 
baseball trust. 

So much for our nations' capital and sports ! 
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BASKETBALL PTjVTERS SALABTES 

Those desiring the basketball merger cite the high salaries paid to professional 
basketball players as destroying the leagues. Personally, I believe that if a 
basketball player is good enough he should be paid the highest price that bidders 
for his services are willing to pay. I do not believe that contracts for player 
services will rise indefinitely beyond what a team can pay. If they get too high 
the teams will just stop bidding beyond what they are able to pay and the eco- 
nomic force of the marketplace will cause an adjustment. But simply to say that 
salaries are too high is to ignore the freedom to bargain which our economy 
allows to those who are selling personal services, and that includes everyone 
who is selling personal services — doctors, lawyers, Indian chiefs, ditch diggers, 
and prize fighters. 

Actually, professional basketball salaries are higher than that for other 
sports, but this just confirms my belief that the monopolistic conditions which 
exist in other sports keep the salaries of professional athletes below what they 
should be. Also, basketball is drawing increasingly more fans and basketball 
players play more games with less personnel involved than professional football 
players. 

Everyone can use figures to his own advantage, of course, but the rise in 
players' salaries makes a very interesting comparison with the increase in the 
value of professional basketball team franchises. For example, from Mr. Nathan's 
testimony today we find that the average salary of the 3 highest players in the 
NBA for 1967-1968 was $57,000 and in 1079-71 this rose to $92,000, or an increase 
of 61 percent. The average salary of the rest of the players has gone from 
$17,000 to $33,000, which is an increase of 94 percent. 

But the salary figures have to be compared to the increases in the sports 
franchises. The value of the Boston CELTICS as measured by purchase prices 
went from 2.8 million in 1965 to 6.2 million dolars in 1969, which is an increase 
of 121 percent. The value of the Houston ROCKETS basketball team has gone 
from 1.7 million in 1967 to 5.7 million in 1971 which is an increase of 235 percent. 
Thus, the players earnings are really just keeping pace with the value of the 
Clubs. 

One of the most telling reasons that a professional athlete should receive 
high compensation is the short duration of his playing career. Excellent players 
like Earl Monroe and Gus Johnson of the Baltimore Bullets constantly per- 
form with the fear that their battle-scarred legs will give away. Just this Sept. 
10 there was a story in the Washington Post about a knee injury ending the 
career of a player, Henry Logan, of the Virginia Squires. He had had six 
operations on his knee and had only played two seasons of professional ball. 
(See Exhibit A) To my mind, the climate these young men are compensated for 
playing under is like that of a highly skilled surgeon performing his daily opera- 
tions with the fear that the operation could crush his hands. 

Also, as Judge MacMahon said in the Roberston case, "... youth passes 
away and consequently, basketball players have limited professional careers." 
In other words, these players are not receiving these high salaries for life as a 
lawyer or doctor could expect to do, but for only a few years are they compensated 
for their primary life's work before they are then dumped back into society 
absent their skills. Nowhere is the short duration of an athlete's playing life 
given colder or more clinical treatment than in the owner's income statement. 
There they are treated as capital assets and depreciated as a car or a machine 
with a useful life of 5 years. 

THE MONOPOLY AND TELEVISION 

One interesting aspect of this basketball merger is that the television networks 
will be dealing with only one league and that league will be able to offer a station 
the monopoly rights to its games. This will increase the value of the broadcast 
rights tremendously and will put the league in such a strong position in dealing 
with the TV stations that it might be w T ell for Congress to ponder an antitrust 
exemption for the various television companies in order that they might combine 
to bargain with the mighty Basketball Trust. Also, since competing league broad- 
easts will be eliminated, there will be less choice for the television viewer. 
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FINANCIAL POSITION OF BASKETBALL CLUBS 

As I have read the statements of the owners, there seems to be one main reason 
cited for the merger — basketball teams are losing money. In the first place, I don't 
believe that the hisses are as great as the owners say. All the basketball teams are 
allowed to treat their players as capital assets and the owners can depreciate 
their value as measured by bonuses and training costs over five years after 
original signing. When a new owner buys a team, he receives in return for his 
purchase price (1) an exclusive contract to play in a specific area, (2) player 
contracts, and (3) the right to play in a certain stadium. For accounting purposes, 
the team assigns as much as possible of the purchase price to the players' con- 
tracts and depreciates them. The dramatic effect this depreciation allowance can 
have on earnings is shown from the annual report of the Seattle Supersonics. 
Seattle is an expansion team of the NBA and its player depreciation would he 
handled much the same as a purchased team. In his report to shareholders, Presi- 
dent Schulman states : 

"You will note our financial report discloses a loss of $219,000 from the period 
covering June 1, 1968 to May 31, 1009. In fact, this figure is misleading, since the 
Seattle SuperSonics Corporation showed earnings of $40,734 before amortization 
of players contracts for the 1967-68 season and earnings of $55,133 before amor- 
tization of players contracts for the 196S-09 season. 

"We have adopted a conservative program of amortizing the cost of the players 
over a h ve-year period. Last season, revenue from further expansion of the league 
was not included in income, but, rather was assigned to further reduction of the 
cost of the players contracts." 

1 have indications that other similar situations currently exist. 

Recently, I had a chance to look over a list of the owners of the various basket- 
bail teams and what little is publicly known about their finances. I was greatly 
i >ressed by the tremendous amount of wealth that these men represented. The 
owners of the Atlanta Hawks own a big construction company which is building 
the stadium in Atlanta. The owner of the Boston Celtics is Ballentine Beer. 
The owner of the Buffalo Braves is the largest stockholder of the National 
Biscuit Company. The owner of the Cincinnati Royals are the owners of Sport- 
service, the largest concessionaires in stadiums in the U.S. The owner of the De- 
troit Pistons is the owner of a large piston company. The owner of the Los 
Angeles Lakers is a multimillionaire who owns the Lakers stadium and who 
is one of the largest stockholders of Teleprompter Cable TV Company. The New 
York Knickerbockers are owned by Madison Square Garden which is owned 
primarily by Gulf and Western Industries. The Seattle Supersonics are owned 
by two men who are chief executives of the National General Corporation. The 
Kentucky Colonels are owned by the president of a chain of nursing homes 
and a former boss of Kentucky Fried Chicken. 

Of course, there are more wealthy individuals involved in professional foot- 
ball but 1 believe that my point has been illustrated that very shrewd and 
wealthy individuals have invested in professional basketball teams. In some 
cases. I believe that these individuals have invested in these clubs to offset their 
teams' losses due to large depreciation allowances against their ordinary income 
and they will sell the clubs in the future and have their profit receive preferential 
tax treatment as a capital gain. In other cases, the income for the club might 
not tell the Whole story. The principal owner might be paying himself a large 
salary, and he might be receiving money for the concession rights to the games, 
or money for stadium rental if he owns the stadium. In the Curt Flood case, there 
was testimony that the owner received a 2 : /-> million dollar loan for assigning his 
team's concession rights to Sportservice, Inc. 

Since there is much confusion about the finances involved in basketball. I have 
written to all the club owners and asked them to provide me with a full financial 
l'ecord of their company and of their substantial shareholders. Also. I have asked 
them to provide me with the financial records of those companies whose op- 
erations are a satellite of their basketball team. I am attaching a copy of my let- 
ter to the owners to this statement for insertion into the hearing record. I believe 
that before Congress acts it should be in possession of the facts; and i am 
sure the owners will agree with me and provide this information since they 
are requesting the U.S. government to allow their team to operate as a part of a 
monopoly in order to permit the growth and success of professional basketball. I 
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would expect the Antitrust Subcommittee will hire accountants to analyze the 
data for the benefit of the Senate. 

Actually, even if the basketball teams are losing money, I don't see that it 
is any of our business to rescue these teams — one Lockheed is enough for this 
year. 

MERGER AGREEMENT'S AFFECT ON WEAKER TEAMS 

While Congress is being asked to show great compassion to the professional 
basketball teams and allow them to exist as a monopoly because they are 
losing money, I am amazed at the lack of compassion which the teams are show- 
ing each other in their merger agreement. The owners admit that the ABA 
teams are weaker financially than the NBA teams. Yet, the merger agreement 
provides (1) the payment by each ABA team the sum of 1,250,000 dollars to 
the NBA, (2) a prohibition on the right of the ABA to share in any NBA 
proceeds from network television until after 1973. and (3) a continuation 
of the present NBA rule which allows all of gate receipts to go to the home 
team. Obviously, the NBA teams draw the biggest crowds and are located in 
the biggest population centers so a proposal to not share gate receipts would 
be to the financial detriment of the ABA teams. 

This uneven financial treatment becomes even more interesting when it is com- 
pared with the often heard reason given by the owners for the common draft 
and the gimmicks to discourage team switching such as the mandatory com- 
pensation for the team losing a free agent. The owners say these devices will 
balance basketball competition among the various teams and that without these 
devices a few teams will end up with all of the players. Well, the owners seem 
willing to share the players anions teams deprived of talent especially when it 
means they can pay them less, but they don't seem to be in such a hurry 
to share their money among financially ailing teams. 

CONCLUSIONS 

In basketball, I believe the existence of two leagues has benefited everyone. 
Attendance at games is higher than it has ever been and basketball is becoming 
the best attended of all sports. The ALIA has experimented with basketball rules 
and has in effect changed the way the sport is played. I believe that this healthy 
competition has enriched the sport — it certainly caused more teams to be placed 
in more cities than ever before. 

In S. 2373, the U.S. Government is asked to sanction a return to the situation 
where there was but one league, where there was but one set of rules, where there 
was no expansion, where there was no bidding for television rights, and where 
there was no bidding for player services. 

The owners of organized sports are a powerful lobby as we have seen by the 
hasty passage of the football merger b'.l, but I am going to do everything I can to 
see that a right that belongs to all Americans is protected, namely, the right of a 
person to negotiate a contract with anyone who is willing to negotiate with him to 
sell his skill for the highest price he can obtain. When it comes to making a choice 
between economic enslavement and economic freedom, I stand by economic free- 
dom, and I hope all members of the Senate will study these hearings carefully 
before they vote for S. 2373. 

Exhibit A 
[From the Washington Post, Sept. 10, 1971] 

Squires' Guard Forced Out : Knee Industry Ends Logan's Career 

Norfolk, September 9. — The professional "career" of Henry Logan, three-time 
small college Ail-American, finally ended today when he was placed on the volun- 
tary retired list by the ABA's Virginia Squires. 

Dr. Joel A. Mason, team physician, said it was necessary to remove the re- 
maining part of Logan's right kneecap during surgery last week and that Logan 
could not play again. 

That operation was the sixth on the right knee of the 6-foot, 185-pound guard. 

The first came in high school to repair torn cartilage. Succeeding repairs and 
grafts took away more and more mobility and, when Logan was hurt during an in- 
formal workout with several teammates last week, Dr. Mason could not give 
him a seventh life. 
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NO. 2 DRAFT PICK 

During his only full ABA season in 1968-69, Logan averaged 12.5 points per 
game for Oakland after coming out of Western Carolina as a second-round draft 
choice. 

Logan's pro high of 34 points in a game came that season against Indiana when 
he also grahbed nine rebounds and had seven assists. 

The Oakland franchise then moved to Washington, and Logan was scoring 13 
points a game before he fractured that knee in December. He was out for the year. 

The team again moved, to a regional setup in Virginia. Logan was found to have 
a fracture line remaining in the joint, so he went out again. 

THEKAPY NEXT 

Logan. 25, had been counted on by coach Al Bianchi to furnish much-needed 
depth this season in the Squires' backcourt. 

"It seems as if all the bad things happened to the really nice guy." Bianchi said 
today. "When he was healthy and able to play, there was no one quite like Henry 
Logan." 

Logan now is in a Norfolk hospital with his leg in a cast. It will be about six 
weeks before he can begin therapy. 

Logan has been offered a job with the Memphis, Tenn., recreation department, 
and has also indicated an interest in working for "Stop," a Tidewater Virginia 
program aimed at helping young blacks get jobs. 

If Logan takes the latter position, the Squires say they will use him as a 
special scout. 

Exhibit B 

U.S. Senate, 
Washington, B.C., September 14, 1971. 
President, Atlanta Hawks, 
Atlanta. Ga. 

Dear Mr. President : As you are no doubt aware, I will chair the initial round 
of hearings scheduled to begin on September 21, 1971, before the Antitrust Sub- 
committee of the Senate Judiciary Committee on S. 2373, which would authorize 
the merger of the two existing professional basketball leagues. 

It is my understanding that the basic rationale of the proponents of this 
merger is an economic one. It has been alleged that certain existing teams, par- 
ticularly in the American Basketball Association, are at present operating at sub- 
stantial financial losses. Therefore, in order to gain a better understanding of 
the economic issues involved, I am requesting that each team in the NBA and the 
ABA. including your own. submit to my office prior to September 21, 1071, copies 
of their respective certified audited balance sheets, income statements, earned 
surplus statements, and source and application of funds statements for. each of 
the last four years. The same financial material should also be submitted for the 
most current period available whether or not certified and audited. Additionally, a 
copy of each material contract and contingent liability should be submitted. 

Of course, the figures for the clubs are only part of the owners' total financial 
picture and would be meaningless unless they can be related to the financial 
plan of the clubs substantial shareholders. Therefore, I respectively request, that 
you specify the interest in your team in terms of both numbers of shares and 
percentages of total ownership of each officer, director, and owner of at least a 
10% interest, of record or beneficial. Additionally, I request copies of the income 
tax returns for each of the past four years of any owner who presently has at 
least a 10% interest in your team, either of record or beneficial. If during the past 
four years more than a 20% interest in your franchise has been sold in a single 
transaction, I request the details of the sale, including the price. 

Finally, in order for the Subcommittee to appreciate the full financial picture 
of a sports enterprise, please submit the same information requested above for 
every other business entity which derives revenue or owns assets whose opera- 
tions are associated with your professional basketball team, such as broadcast- 
ing revenue, concession revenue, endorsement and trade name use revenue ; and 
whose owners or employees include either an officer, director, or an owner of at 
least a 10% interest in your club, of record or beneficial. 
85-672 — 72 16 
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Since you are requesting the U.S. Government to allow your team to operate as 
part of a monopoly in order to permit the growth and success of professional 
basketball, I assume that you will have no objection to providing this information. 

Thank you for your attention. 



Sincerely yours, 



Sam J. Erven, Jr. 



Statement of Hon. Sam J. Ebvin, Jr., a U.S. Senator From the State of North 
Carolina, Presented on the Floor of the Senate, February 2, 1972 

jack dolfh's revenge 

Mr. Ervin. Mr. President, recent press reports have indicated that Mr. Jack 
Dolph, Commissioner of the American Basketball Association, is going to allow 
his teams to raid college campuses and sign student athletes to play profes- 
sional basketball. Mr. Dolph blames his activities on the failure of Congress to 
comply immediately with his request for an antitrust exemption for professional 
basketball. Of course. Mr. Dolph's idea is that all college coaches will bring 
pressure to bear on < Congress to allow the leagues to merge, in short, it's blackmail 

The idea that Congress should jump every time an owner of a professional 
sports team whistles is nothing new. I can remember very vividly the cries which 
resulted in the spectacle of the football merger bill with its monopoly bene- 
fits and undemocratic restrictions on players. 

While Mr. Dolph's loud protestations are an obvious attempt to blackmail 
Congress. I hope the people of this country and their Representatives turn the 
tables on him. I hope the people of this country will agree with my strongly- 
held belief that as soon as a boy is professionally qualified to play basketball, in 
college or not, he should be allowed to play professionally for money. Coach 
McGuire of the Marquette team summed up my convictions on this matter very 
well when he said, in substance, that he could not recommend to his players that 
they finish college before playing professional ball. He said he had had a hard 
look into the "cupboards" of many of his boys and had found those cupboards 
bare, and he could not deprive them of their chance to make it. I agree with 
Coach McGuire and I ask you what kind of person would want to deny to a 
poor kid with a short-lived talent his right to participate in the old American 
dream where anyone can make it if he is talented. 

The Congress did not let Motown Records and all the other record companies 
combine to prevent Michael Jackson of the Jackson Five from singing for money 
until he finished college and sang in the college glee club. The Congress did not 
let the movie studios combine to prevent some latter-day Shirley Temple from 
acting until she finished college and had acted in the campus theater group. 

So I say "horray for Jack Dolph". He is on the right track by allowing more 
personal freedom for players, even if I believe he is doing it to blackmail Con- 
gress. God works in mysterious ways his good to perform and the results of Jack 
Dolph's revenge is certainly evidence of this. 

I hope that my efforts will continue to keep the leagues apart to ensure the 
continuation of this type of competition for a youngster's short-lived athletic 
skills. This is the essence of our American system. 

Tins bickering over something as basic to our country as the right to bargain 
for the sale of one's professional skills saddens me a great deal but it gives me 
determination to hope that the day will soon come in all professional sports when 
a young, talented player will be able to say to the rich owners of professional 
sports teams : At last. Mister Owners, you are letting me work at my profession 
when I am professionally qualified. At last. Mister Owners, you are bidding for 
my services like any other businessman would. At last. Mister Owners, I can 
move to another team if that team wants to purchase my services. At last, Mister 
Owners, you are paying me what I am worth to your "bigtime" sports enterprise. 
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Statement of Hon. Sam J. Ervin, Jr., a U.S. Senator From the State of North 
Carolina, on the May 3, 1972, Hearings Held ry the Subcommittee on 
Antitrust and Monopoly Legislation, Senate Judiciary Committee, on 
S. 2373, the Basketball Merger Bill 

I believe it would be helpful this morning to review several events in the sports 
area as they apply to the basketball merger bill. 

1. One of the most interesting events that has happened since the merger legis- 
lation has been considered by Congress is the lawsuit that the American Basket- 
ball Association lias hied against the National Basketball Association asking for 
$300 million dollars in damages because the NBA is alleged to have "engaged in 
a continuing combination and conspiracy to monopolize . . . professional basket- 
ball in violation of the Sherman Antitrust Act." The American Basketball Asso- 
ciation alleges that the NBA has committed offenses "with the primary intent and 
purpose of restraining, monopolizing and substantially lessening competition in 
the (basketball) trade and commerce." 

I am frankly amazed that the ABA would ask 300 million dollars in dam- 
ages from the NBA because of alleged monopolistic practices and then come in 
here to Congress and ask us to legalize these monopolistic practices on their be- 
half by approving the merger bill. What the ABA is really telling Congress is 
that they want to stick their fingers in the monopoly pie. They want to be able 
to charge monopoly prices and enjoy exclusive franchise rights. If the ABA thinks 
they are victims of a monopolistic conspiracy now. just what do they think the 
players will feel like if this merger goes through and a player can only bargain 
with one team? But I don't guess they've thought about that. 

I am glad the ABA filed their lawsuit. I believe it illustrates better than any- 
thing else the dangers and inequities of allowing any one group to monopolize 
a business. I only wish I had the benefit of the rhetoric of the ABA complaint 
when these hearings opened. It would have helped me to explain better the 
dangers of monopolistic practices. 

2. Last week the Emprise Corporation, whose owners also own the Cincinnati 
Royals, were found guilty in Federal court on Federal felony charges that they 
illegally concealed ownership in a Las Vegas gambling casino. Not only was 
Emprise found guilty but a necessary ingredient of that guilt involved intimate 
business dealings with known racketeers. The intimate business associations 
were with individuals identified by the Attorney General as three high-ranking 
officials of the Detroit and St. Louis Mafia families. The Wall street Journal 
quoted the U.S. attorney in saying that "the casino ownership was part of a 
plan for a skimming operation to remove gambling profits before they were 
reported for tax purposes." 

The activities and associations of the Emprise Corporation were well docu- 
mented in our last hearings by Congressman Sam Steiger of Arizona. Also, 
many of the business associates of the owners of the Emprise Corporation were 
designated before the Subcommittee as high Mafia officials by Mr Robert Blakey, 
Chief Counsel of the Senate Crime Subcommittee in citing the Attorney 
General's statement of last year on individuals in organized crime We know 
that Commissioner Kennedy knew about the activities of the Jacobs family 
prior to the list set of hearings and that he wrote a letter to the Arizona Racing 
Commission stating that "their personal conduct has been beyond reproach" We 
also know that Commissioner Kennedy was put on notice by our last hearings 
that something should be done about this situation Now we have ; : conviction 
in a Federal court of the Emprise Corporation. This conviction added to the 
activities of the SEC, the State Racing Commission of New Mexico and the 
State Racing Commission of Arkansas, against the Emprise Corporation would 
seem to me to make it imperative that Commissioner Kennedy do something. 

These Subcommittee hearings have been held to decide whether Congress 
should allow the basketball leagues an antitrust exemption in order that they 
might merge. If Congress does allow the leagues to operate as a monopoly, it will 
be. in effct, naming the existing administration of the basketball leagues, i.e. 
Walter Kennedy, as trustee for the operations of all professional basketball in 
the United States Therefore, a valid concern of these hearings in how the dif- 
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ferent sports eommissiouers have administered their responsibilities in the past 
years. 

After reviewing the activities of the Emprise Corporation I believe our con- 
cern should not be one of determining anyone's legal guilt but rather we should 
try to determine the standards the different sports commissioners use to decide 
when to "blacklist'' or disqualify a player and relate that standard to their treat- 
ment of sports owners. For the National Basketball Association the standard for 
player conduct reads as follows : 

"AKTICLE II ELIGIBILITY OF PLAYEES 

"Sec. 2.01 Good Character. All Players shall be of good moral character and 
possess qualities which will make them proper members of their respective teams. 
The Commissioner shall have the right to disqualify a Player if the Commis- 
sioner, in Ins sole and absolute discretion, finds that the Player does not possess 
the requisite qualities of character and morality." 

There is. of course, no comparable provision in the National Basketball Asso- 
ciation's bylaws for control of an owner's "good moral conduct". Also, the Sub- 
committee has before it several live examples, including that of Connie Hawkins, 
of the NBA's disqualification or blacklist of players, but no comparable action, 
to my knowledge, lias been taken against any owner. In football, this same type 
of power of player control led Commissioner Pete Rozelle to order Joe Namath 
to sell his restaurant because he deemed the establishment was frequented by 
undesirable customers. Thus, in its bylaws and by practice, professional basket- 
ball players are held to a higher standard of conduct than legal guilt and can 
be disqualified for the mere appearance of wrongdoing. 

Personally, I would like to know how Connie Hawkins feels about the sweet- 
heart treatment given to the owners of the Cincinnati Royals by Commissioner 
Kennedy. Connie Hawkins was and still is one of the country's greatest basketball 
players.' He is black and from a poor family. He was never convicted of any 
wrongdoing. In fact, he was never indicted for any wrongdoing. His only crime 
was a fleeting association with persons Commissioner Kennedy thought were 
undesirable. Because of these tenuous associations, Connie Hawkins, along with 
several other basketball players, was blacklisted from the game for 8 years. He 
was denied an opportunity to do the thing be does best because of rumors about 
his character that were never investigated by Commissioner Kennedy, even 
though he had ample opportunity. In fact, the NBA and Walter Kennedy never 
went much beyond reading Connie Hawkins' name in the newspaper. That is, 
until the NBA settled the Connie Hawkins' antitrust suit against them for 
$1,200,000 dollars in 1969. 

Connie Hawkins must be laughing at a system which allows bigtime owners 
with close criminal associates to operate while depriving him of his ability to 
earn a living because of uninvestigated rumors. And. in other sports, it must 
make baseball pitcher, Dennie McLain. chuckle to realize that the Montreal 
Expos owe Emprise $4 million dollars and the Milwaukee Brewers owe Emprise 
$2 million dollars of low interest money ; and it must make Joe Namath shake his 
head when he reads that Emprise has concession connections with 6 professional 
football teams. One thing is obvious, the harsh sauce for the players goose is cer- 
tainly ambrosia for the owners gander. 

I think it is imperative that the Congress sees how Commissioner Kennedy 
handles the Cincinnati Royals situation before any executive session or any 
serious consideration is given to reporting this basketball merger bill from the 
Antitrust Subcommittee. Commissioner Kennedy will be the trustee of all basket- 
ball in this country if this merger legislation passes and I think we have the 
right to know how he is going to react in situations such as this. 

3. Also before this Subcommittee acts, I feel that we should have the wise 
counsel of the Supreme Court's imminent ruling in the Curt Flood case. This case 
involves questions which could outlaw baseball's reserve clause and require the 
Subcommittee to take a broad look at all sports and the antitrust laws. 
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Statement op Hon. Sam J. Ervin, Jr., a U.S. Senator From the State of North 
Carolina, Before the Senate Commerce Committee, on S. 3445, A Bill To 
Create a Federal Sports Commission, June 23, 1972 

A professional football player and baseball player are bound, like no other 
American, to tbeir owners for life. The basketball owners want a slice of the 
same pie. I believe that the major controversies in sports today that should be 
appropriately considered by Congress arise from these simple facts. 

Last year during the Antitrust Subcommittee's hearings on the basketball 
merger legislation and early this year in an article in Sport Magazine, I men- 
tioned that I thought serious consideration should be given to a Federal Sports 
Commission bill if the basketball owners succeeded in persuading Congress to 
give them full monopoly powers over their sport, including lifetime monopoly 
control over their employees or players. 

T used the Federal Sports Commission concept to illustrate the broad monop- 
oly powers which Congress confers upon the sports industry when it exempts 
them from the antitrust laws, and I meant only it to serve as a warning to the 
owners of professional athletic teams that if they didn't give their employees or 
players the same rights, to contract as other Americans, then maybe they should 
be treated as other recipients of federally granted monopoly powers. In other 
words, perhaps professional sports teams should be treated as other public utili- 
ties and hav^ their profits regulated, their ticket prices set, and their ability to 
move to another town determined by a Federal bureaucracy in Washington. 

In no way should my warning to the owners be construed as promoting a Fed- 
eral Sports Commission bill as being beneficial to sports. To the contrary, I be- 
lieve it could stagnate professional sports and institutionalize many of the bar- 
barian-player-management practices which now exist throughout the sports sys- 
tem. After much reflection, I just don't have much faith that a Federal bureauc- 
racy will protect the rights of players. 

Even if I were not opposed to the concept of a Federal Sports Commission, 
I would have to oppose S. 3445 as it is presently written. The main issues which 
prompted my fight against the football merger bill in 1965 and more recently, the 
basketball merger, could be left untouched by this bill. These issues are, of course, 
the reserve clause, option clause and the common draft. As I read Section 5 (c) 
and (d) of S. 3445, these anachronistic assaults on an individual's freedom to 
contract could become part of our law forever. 

'Section 5(d) gives the Commission the right to regulate the "form of player 
contracts". Thus, a Federal Sports Commission could perpetuate rule 3 of the 
Major League Baseball rules which states in part : ". . . contracts between all 
clubs and their players in the Major leagues shall be in a single form which shall 
be prescribed by the Major League Executive Council. No club shall make a con- 
tract different from the uniform contract or a contract containing a non-reserve 
clause, except with the written approval of the Commissioner." 

In order that everyone understand exactly what a reserve clause means to an 
individual, I would like to read into the record part of Justice Marshall's dissent 
in the Curt Flood case. In an eloquent description of the reserve clause, he said : 

"He had no notice that the Cardinals were contemplating a trade, no opportu- 
nity to indicate the teams with which he would prefer playing, and no desire to 
go to Philadelphia. After receiving formal notification of the trade, petitioner 
wrote to the Commissioner of Baseball protesting that he was not 'a piece of 
property to be bought and sold irrespective of my wishes,' and urging that he had 
the right to consider offers from other teams than the Phillies. He requested that 
the Commissioner inform all of the major league teams that he was available for 
the 1970 season. His request was denied, and petitioner was informed that he 
Iiad no choice but to play for Philadelphia or not to play at all. 

"To non-athletes it might appear that petitioner was virtually enslaved to the 
owners of major league baseball clubs who bartered among themselves for his 
services. But, athletes know that it was not servitude that bound petitioner to 
the club owners : it was the reserve system. The essence of that system is that 
a player is bound to the club with which he first signs a contract for the rest of 
his playing days. He cannot escape from the club except by retiring, and he 
cannot prevent the club from assigning his contract to any other club." 
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Mr. Chairman, I think it is atrocious that this servitude is going ou in 20th 
century America and any sports legislation that passes Congress should abolish 
it. Despite its implications for baseball, the Curt Flood case does stand for the 
proposition that in other sports, the reserve clause would be found illegal. 

There is no question that there are many problems facing professional sports 
today. However, all businesses have problems and in order to determine the need 
for a Federal Sports Commission, I believe it would be helpful to examine the 
declaration of purpose as contained in Section 2 at the beginning of S. 3445. This 
declaration really provides the alleged basis for Federal action and a Federal 
Sports Commission and should be looked at very closely for it itemizes many of 
the problems which people feel, rightly or wrongly, are affecting present day 
professional sports. Section 2 states : 

"The Congress hereby declares that the public has a right to a stable, financially 
sound professional sports system, that unstable conditions now exist within pro- 
fessional sports, including the arbitrary sale and transfer of team franchises, 
the pirating of professional athletes by the various teams and leagues, inequitable 
arrangements relating to the broadcast of professional sports events on commer- 
cial television, inefficient and disruptive mechanisms for bringing amateur 
athletes into professional sports, and uncertain conditions concerning the forms 
and provisions of player contracts." 

Let's consider these statements one at a time : 

1. "Congress hereby declares that the public has a right to a stable, financially' 
sound professional sports system." In the first, place, I do not believe that the 
public has a right to a stable sports system any more than we have a right to a 
stable motion picture industry or a stable aerospace industry. But even more than 
that. I'm not sure that sports would really benefit from certain types of stability. 
In o+her words, if stability has been paramount there would have been no 
American Basketball League with its new rules, and no American Football 
League. The emergence of these leagues upset the status quo, rekindled the old 
issue of a player's right to bargain with more than one team, and brought pro- 
fessional sports to millions of additional Americans. 

Also, I do not believe the public has a right to a "financially sound profes- 
sional sports system" if they don't support teams. I just do not believe that the 
U.S. government should be in the business of propping up failing businesses which 
is the issue that would ultimately confront the Sports Commission in some cases. 
I opposed the government's guarantees to Lockheed Aircraft and the subsidies 
for SST. I believe that in our economic system an ill-managed business or one 
which people are not willing to pay for should face the possibility of failure, if it 
can reap the beneiit • of success. 

If a city doesn't support a team, does it have a right to that team? I don't 
believe it does. We have had experts from the Brookings Institution testify 
at the Antitrust hearings that several of the weak teams in the ABA were not 
drawing as much as first run movies. There is no way that a Federal Sports 
Commission would help this situation. 

How would the government guarantee the public's right to a financially sound 
professional sports system? Would franchises be allowed to move? Would ticket 
prices be raised if the people didn't show or would there be Federal financial 
subsidies? We don't know, but I believe it would be in the better interest of 
sports to leave these problems to the marketplace. 

2. "That unstable conditions now exist within professional sports . . ." Pro- 
fessional sports are now undergoing growing pains because of the tremendous 
growth in the number of fans attending games and the impact of television. 
In the field of labor management relations, the sports industry is actually being 
brought kicking and screaming into the twentieth century. As I have said on 
numerous occasions, there are no other group of employees in the United States 
that are bound to one employer as professional athletes. This has to change 
and until it does, there will exist in sports a degree of tension between players 
and owners, and I believe this tension should exist until the last vestiges of 
this slavery are removed. 

More than the reality of chaos. T believe that an illusion of chaos now exists in 
sports, particularly in basketball. In many cases, this illusion has been con- 
trived to force Congress to pass merger legislation and confer monopolistic 
powers on the owners of sports teams. For example, last week Jack Polph, the 
former Commissioner of the ABA, told your committee that "in the absence of 
a merger professional basketball as we know it cannot survive." Yet. three 
days before Dolph's testimony, the New York Times quoted Bill Daniels, the 
President of the League, as saying, ''We (the ABA) will be a stronger league 
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in 1972." And two days before his testimony, Jack Dolph was quoted in the 
New York. Times on June 14th as saying that the ABA •"will lie strong enough 
(next year) to compete with the National Basketball Association. We will be 
going with our varsity." 

Also, if things are so bad in basketball, why have S owners of basketball 
teams acquired, for large sums, hockey franchises in the absence of a merger 
in that sport? 

The Antitrust Subcommittee has been told repeatedly by the basketball leagues 
that most of the teams were losing money, and in order to save the sport, the 
merger had to be consummated. Yet, when we had two economists from the 
Brookings Institution, Dr. Roger Noll and Dr. Ben Okner, examine the financial 
records of these clubs which were supplied to us they concluded : 

'"The data simply do not support the view that most of the teams in the ABA 
and many of the teams in the NBA will soon fold if something is not done soon 
to put a brake on 'rapid acceleration' of player salaries. 

". . . the results do not reveal a financial disaster in pro basketball. A few 
teams have had a few very bad years, especially the weaker ABA teams. But 
most teams in most years have performed well enough to be viable long-term 
enterprises, even in the ABA." 

3. "Unstable conditions now exist tvithin professional sports, including the 
arbitrary sale and transfer of team franchises ..." I think this raises a very 
legitimate question : If a professional athlete can bargain with only one team 
under reserve and option clause conditions, why should an owner be allowed 
to move or sell his team with complete impunity? However, I believe that the 
only reason to prevent a team owner from selling or transferring his team is 
the owner's refusal to allow an athlete to sell or to transfer his services when 
his contract has expired. If the owners would agree to allow professional ath- 
letes to become true free agents when their contracts expire, they certainly 
should be allowed to maximize their profits by moving or selling their team. 

Actually, I think there has been very little "arbitrary" sale or transfer of 
franchises among the various sports leagues. Usually, these moves are made for 
good economic reasons — attendance has dropped off at home or there is the prom- 
ise of greater attendance somewhere else. In either instance, a move is made 
with the expectation that more people will come out to enjoy the sport and in- 
crease the profit of the business. 

It seems to me that most of these moves are in the public interest, because even 
though you are taking a team from one city, you are giving it to another. Which 
city deserves the team most? I have more faith in the economic marketplace de- 
ciding this issue than a Sports Commissioner. 

What does bother me is the ease with which team owners cloak themselves with 
the national interest to get merger legislation and special privileges to place 
players in bondage and then shift to their free enterprise hat when they want to 
change cities. They should realize they can't have it both w T ays. 

4. "Unstable conditions now exist within prof essional sports . . . including the 
pirating of professional athletes by the various teams and leagues." If "pirating 
of professional athletes" means the signing of a member of the American Basket- 
ball Association by a member of the National Basketball Association after the 
player's contract with the ABA teams runs out. then pirating is as American as 
apple pie. However, I feel sure the bill is referring to the recent large scale break- 
ing of contracts by basketball players to secure a better deal in another league. I 
agree that it is damaging to sports to allow this to continue, but it is damaging to 
any business to allow individuals to break contracts with impunity. Our court 
system exists to enforce contracts. 

I believe the contract breaking to jump leagues will stop for two reasons. First, 
there is every indication that the bidding war for players in the two basketball 
league came about because of attempts to force a merger by the ABA and attempts 
to kill the ABA by the NBA. The Antitrust Subcommittee heard testimony from 
two of the most outstanding sports economists in this country who testified that 
resolving the merger issue, that is. by either allowing it or killing it. would cause 
the extreme bidding and frantic attempts to acquire players to cease. The econo- 
mists said that once the merger issue is resolved, salaries will drop and stabilize 
and the constant temptation to break a contract will expire. 

Second, the case of Billy Cunningham of the Philadelphia Warriors, who has 
just been required by the Federal court to honor his contract with the Carolina 
Cougars, illustrates that the courts are going to enforce valid contracts and play- 
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ers are not going to be allowed to break legitimate long term contracts every time 
they get a better offer. 

Actually, individual contractual matters in basketball, as in other businesses, 
should be determined by the courts. We don't have a Federal Movie Commissioner 
settling contractual matters between studios and the stars and it shouldn't be in 
the case in sports. Athletes should honor their contracts but the enforcement 
vehicle is the courts. 

5. "Unstable conditions now exist within professional sports . . . includ- 
ing . . . inefficient and disruptive mechanisms for bringing amateur athletes 
into professional sports." Actually, the common draft in the monopolies of foot- 
ball and baseball work very efficiently to bring amateur athletes into professional 
sports. It's only in basketball that professional teams have raided colleges and 
are signing students before they graduate and this is a direct result of no merger 
legislation. While football and baseball do draft students efficiently and do leave 
them alone until they graduate, I believe that combinations which divide up talent 
in this way without any agreement on the part of the individual violate very basic 
human rights. I assume the bill's declaration means that the lack of a binding 
common draft in basketball is inefficient and disruptive but I much prefer it that 
way. That is, if a student has the talent, it should be his decision as to whether 
he signs with a team. We don't allow the movie companies to combine and agree 
to keep some latter day Shirley Temple from signing a movie contract until she 
finishes college and has acted in some campus theatre group. 

Perhaps the most celebrated signing of a college student this year was the sign- 
ing of Jim Chones of Marquette University by the New York Mets, for $1.5 million. 
In our last clay of hearings, the Antitrust Subcommittee had a representative of 
Marquette testify about the problems which would result from the signing of 
players like Chones. Also, we heard college coaches tell us how these signings 
would disrupt college basketball. Other coaches testified, however, that such sign- 
ings would not disrupt college sports as only the superstars would be sought by 
the professional teams. To answer these charges, I read into the record a piece 
from the Neiv York Times on this very poor, very talented young man's contract 
signing. 

It seems that Chones' father was dead and he was supporting his family. He 
had been offered a contract previously and had turned it down. In the article, 
Chones said : 

"Ever since I turned down the offer last year. I thought suppose I break 
my leg. Who will take care of me, and who will take care of my family. 
Growing up, the worst thing was seeing my father always trying but never 
making it. We were bankrupt five or six times. We had to spray our house for 
roaches, sweeping them in a pile. When the college recruiters came, the stink 
from the dead rats in the hollow walls embarrassed me." 

So Jim Chones signed up, and I cannot imagine anyone wanting to deny 
him or other talented youngsters that right even though it might be a little 
disruptive or inefficient. 

In recognition of the opportunities which might be presented to a talented 
youngster, the Atlantic Coast Conference has recently established an advisory 
group to assist any player that might be approached by a professional team. 
The advice which the Conference gives includes legal advice on contractual 
matters, tax assistance and investment counselling. I believe this action by 
the ACC is forward looking and represents the most decent attitude I've heard 
of regarding a college's moral responsibility to guide its students. 

The efficient and nondisruptive distribution in football and baseball of col- 
lege sports talent into professional teams is one of those things which is wrong 
with the system. Football's and baseball's common draft denies a student with 
a short-lived talent his right to participate in the all American dream where 
anyone can make it if he is talented. This common draft should not be pro- 
tected by merger legislation in the case of basketball and the protections which 
extend to football and baseball should be revoked. 

6. -that unstable conditions now exist withm professional sports, including 
. . . uncertain conditions concerning the forms and provisions of player con- 
tracts." This of course concerns the reserve clause and its football equivalent, 
the Rozelle Rule. As I have said on other occasions, the common draft and 
the reserve clause in sports are comparable to the newspaper industry deciding 
that a college journalism graduate could either work for the newspaper in 
Anchorage, Alaska at the salary offered or not work at all. Thereafter, the 
journalist would have to continue to bargain with only the Anchorage Gazette 
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even though his contract had run out and he had won the Nobel Prize for 
literature. If the Anchorage Gazette decided to trade him to the Nome, Alaska 
newspaper, he would have to go to Nome and deal with them or not practice 
his profession. No matter how you cut it, this is unfair. 

I feel that any legislation that is voted on by Congress, merger bills or 
Federal Sports Commission bills, should include an amendment which states 
that there shall be no restrictions whatsoever on a player's right to contract 
for his services when his contract expires, and no restricting whatsoever on 
an amateur's freedom to contract with any professional club he chooses. This 
means no Rozelle rule and no reserve clause and no common draft. Actually, 
Congress should amend the present law this year to get rid of these matters 
in football and baseball without waiting for the basketball merger bill. I 
believe it would solve many of sports' problems. 

Basketball is surviving with this sort of arrangement, and I feel, from the 
financial data I've seen, is surviving fairly well. Football experienced its great- 
est growth in teams when it operated this way, and I hope the Chairman will 
consider placing an amendment of this sort in his sports bill. 

I would like to say one final word to the owners of professional sports teams: 
If restrictions on a player's right to contract continue and a sports commis- 
sion bill does become law, a Commission won't just limit its decisions to Astro- 
turf. I've seen enough federal agencies in action to know that the Commission 
road will lead, inexorably, to the regulation of ticket prices and profits. 



[From Sport magazine, March 1972] 

What Congress Must Do About Professional Sports 

(By Senator Sam Ervin, Jr.) 

IN HIS HARD-HITTING INDICTMENT OF THE PRO SPORTS ESTABLISHMENT, SENATOR 
ERVIN CLAIMS SPORTS' EXEMPTION FROM ANTITRUST REGULATION HAS ALLOWED 
OWNERS "TO EXPLOIT PLAYERS IN A CONDITION THAT AMOUNTS TO . . . PEONAGE" 

As chairman of the recent hearings by a Senate subcommittee on a bill to 
permit the merger of the American Basketball Association and the National 
Basketball Association, I am totally convinced that Congress should refuse to 
extend any exemption from antitrust legislation to professional basketball. I 
feel, furthermore, that we should withdraw any such exemptions that have been 
given to professional baseball and football. 

Owners of pro teams have used their freedom from antitrust statutes to exploit 
players in a condition that amounts to a modern form of peonage, servitude for 
lifetime at the pleasure of an owner. So far as I am concerned, it doesn't make 
any difference whether the individual receives ten cents a clay or $100,000 a year, 
he can still be a peon. 

The ties that bind today's athletes are the reserve clause and the player-draft 
system, both of which would be sanctioned by federal law if professional basket- 
ball gets its antitrust immunity from Congress. Baseball enjoys this exemption 
because of a 50-year-old decision by the Supreme Court that it was not an 
interstate activity and therefore not subject to federal law. The Supreme Court 
could make mistakes even then but obviously with teams traveling 3000 miles 
to play one another and with TV spanning the nation, the notion that baseball is 
not interstate commerce is nonsense. The Curt Flood case challenges the old 
Supreme Court ruling and perhaps we'll get a reversal of the old decision. In 
some other recent cases involving professional sports the Court has suggested 
that it wants Congress to act on professional sports in light of the growth of the 
sports business. That's why we must look very carefully at what is behind the 
merger of the two basketball leagues. 

When the same issue arose over pro football in 1966. the owners scored on a 
quarterback sneak. The Senate committee with jurisdiction on the bill didn't 
hold hearings and the measure passed the Senate without any floor debate, 
without any record vote and without the opposition being notified. The House 
did have a committee hearing but it too failed to look into the issues. 

In the current matter of the ABA and NBA, players, owners, league officials 
and economists dribbled past our committee with some dazzling views on what 
would happen if we did not approve of the merger. Franchises would fold, players 
would lose their jobs and fans would no longer have the opportunity to see their 
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favorites perform. It was also suggested that investors might back off from pro 
sports. I would be more sympathetic to these views if we had not seen how 
callously professional sports will deny a man his right to a livelihood because he 
did not wish to play for a particular team at a dictated salary, or how quickly 
a franchise will be shifted, thereby denying fans the opportunity to see their 
favorites, or how even if all tickets have been sold out an area will still be 
blacked out on TV. Nor can I really feel that investors are reluctant to plunge 
into professional sports. The prices for franchises keep rising and the initiation 
fees for new teams seem to be on a permanent escalator. However, even if I be- 
lieved the solemn predictions of the pro sports industry spokesman, and I don't, 
I would still oppose a system that demands lord-like control over the serf-like 
hired hands in order to guarantee survival of the pro teams. 

The reserve clause denies players their freedom of contract, a liberty guaran- 
teed through both the Fifth and Fourteenth Amendments to the U.S. Constitu- 
tion. The reserve clause reduces a human being to a chattel, a possession like a 
piece of furniture. Management may sell a man. trade him for another piece of 
property, or dump him on the open market when it considers him of no more 
value. The player isn't a human being any more, just a depreciating asset like a 
machine. I am shocked by anyone who would want to put another human being 
under such legal obligation in order to maximize his dollar return. It's downright 
inconsistent with the principles of free eniernrise competition, and with the basic 
virtues that sports are supposed to exemplify. 

Arguments for retention of the reserve clause claim that without it thei-e 
would be chaos. Players would jump from one club to another. Salaries would 
skyrocket. The continuity of professional sports and fan loyalty would dissolve. 
Let me suggest a parallel and then answer some of these claims. A man who 
repairs generators for North Carolina Power and Light can haul up stakes and 
go to work for Montana Power and Light if they offer him more money and he 
thinks he can make a better life there. North Carolina Power and Light, if it 
wants to hang onto this valued employee, can match the Montana offer or better 
it. To be certain that this doesn't become a problem every year, a contract cover- 
ing several years can be drawn up. I don't see any difference between this situa- 
tion and that of a person who scores baskets for the Los Angeles Lakers and 
finds that the New York Nets think he's more valuable than the Lakers believe. 
At issue here are the pay and working conditions for personal services. Screen 
actors, reporters, generator repairmen, quarterbacks and forwards sell their 
personal services. A studio that develops an actor and wants to captialize upon 
his services signs him to a long-term contract, as much as seven years. The same 
arrangement is available to proprietors of professional athletic teams. 

There are risks in long-term contracts for personal services but they apply to 
both parties. Perhaps an athlete's skills will diminish during the length of tbe 
contract : they can also improve. Think of the advantage to an owner like 
Charles O. Finley of the Oakland baseball team if he had in his pocket a five- 
year contract with Vida Blue, before Blue astonished the baseball world with his 
1971 record. As it now stands, Mr. Blue is in a position to demand an enormous 
increase from Mr. Finley for 1972. Of course, Mr. Finley can be as stubborn as 
his mule and refuse to increase the pitcher's salary at all. If Mr. Blue thought 
that unreasonable his only alternative would be to spend not only the winter, but 
the spring and Bummer fishing. A number of superb athletes — Curt Flood. Joe 
Kapp, and Rick Barry — have been forced to spend seasons fishing because their 
particular masters didn't care to meet their terms or decided where they should 
play. 

Baseball, hockey and basketball leagues all operate reserve clauses that cover 
the life of the individual. Even if a man retires from the game for five years, any 
comeback attempt would find him again in the thrall of his former owner who 
would have to give consent. Professional football claims that its one-and-one 
contract (the first year at an agreed upon salary, the second an option deal with 
management slicing ten percent of the athlete's pay if he doesn't agree to terms) 
contains no renewal procedure. Theoretically, one can play out his option and 
after two years the man is seemingly free. However, the rules of the NFL have 
a gimmick that requires the player's new employer to compensate his former 
team with someone or something of equal value. The compensation is determined 
solely by Commissioner Pete Rozelle. A writer in the Maine Law Review, after 
studying this system, reported : "The end result is that the option clause in foot- 
ball has the same effect as the reserve clause of baseball because the player is 
still tied to tbe club with which he first negotiated." Basketball offered some 
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subtle new wrinkles to its reserve clause during the testimony before our sub- 
committee. However, I feel the net effect would be the same as in pro football. 

Owners insist that salaries paid to superstars and near superstars already push 
the tolerable limit. Freedom of contract, says sports management, will bring 
ruinous bidding for athletes. First of all, studies done by the Brookings In- 
stitution indicate that a superstar like Kareem Jabbar of the Milwaukee Bucks 
may be worth half a million dollars to the owners because of his fan attraction 
and because he makes the team a winner, a major influence in gate receipts. In 
the case of Vida Blue, his value to the Athletics goes far beyond his 24 wins ; 
some estimates showed perhaps 10,000 extra spectators for every game lie pitched, 
as much as $1 million in extra revenue. I don't propose to mediate in contract 
negotiations between athletes and employers but I will oppose any attempt to 
make solvency of a business dependent upon exploitation of players by owners. 

The second means by which free Americans, who chose the career of a pro- 
fessional athlete, lose their freedom is through the common player draft. I 
consider the draft a pure abomination. Ostensibly a means to equalize the quality 
of teams, the real purpose of the draft is to deprive amateurs of their right to 
sell their professional services to the highest bidder. The argument of manage- 
ment, akin to the one erected to defend the reserve clause, protests that with- 
out a common draft system, ruinous escalation of bonuses to untested collegians 
will destroy the professional versions of sports. The position of the owners, ask- 
ing Congress to permit restriction to be placed upon the athletes, strikes me as a 
bizarre exercise in logic. It amounts to a confession : "We are a reckless bunch 
of fools who can't restrain ourselves from destructive extravagance if the services 
of college players become subject to open market bidding. Therefore we petition 
the Congress of the United States to grant us an exemption from antitrust 
statutes, protecting us from ourselves through this immunity. The cost of the 
restriction falls upon our prospective employees, regrettably." In other words the 
price for the owners' lack of self-discipline must be paid by the prospective 
employees. 

The Brookings Institution economists concluded that the abundance of big 
bonuses forced upon college graduates owes less to the urge to sign up promising 
youngsters than if does to a form of the "predatory" price-cut system. In "pred- 
atory" price cutting, a company drops its fees to a point where the competition 
finds if loses too much to stay in the contest for customers, and quits. In the 
version employed by sports industries, the game plan calls for doling out huge 
bonuses and large salaries that will push the cost of not merging to a ruinous 
level. In the opinion of the Brookings investigators, a decision by Congress that 
permanently barred any merger and common draft would effectively end the 
bonus wars because the chief objective — merger — would be unattainable. 

There can't be any real doubt about, the net effect of mergers on player income 
if a form of the reserve clause and the common player draft are retained. When 
the two football leagues were granted permission in 1966 to join in what I con- 
sider an unholy union, initial or bonus payments to new players dropped sharply. 
Team payrolls declined and the costs for operating teams stopped rising. 

Incidentally, sports happen to be one of the areas where young blacks have 
made their greatest economic progress. It would be a pity if these small triumphs 
of the ghetto population were curtailed by owners, who. for the most part, have 
enjoyed lifetimes of affluence and opportunity. 

Marginal businesses, whatever the product, have traditionally been allowed to 
fail in the U.S. Under a free enterprise system just as one enjoys the right to 
succeed, one must have the right to fail. I was appalled when Congress bailed our. 
Lockheed and I certainly don't, think that the sports industry can even approach 
Lockheed's justification as an industry vital to the nation's security. Of course 
it's true not every professional sports franchise makes a profit. Some seem to 
lose considerable money. But before we pull another Lockheed and offer a fed- 
eral suhsidy in the form of protection from higher costs. I think it's fair to ask 
some questions about the business practices of those who plead poverty. I've 
asked the basketball teams to submit financial reports so that we can evaluate 
their dollar crisis. But oddly enough, none of the teams will produce evidence of 
their losses. I'm always suspicious of people who make claims but refuse to 
produce evidence. 

However, based upon the profit and loss statements of those few outfits that 
are public corporations, on the official attendance figures and on what player 
organizations* have told us. I can come to some r-onclusions. Some professional 
basketball teams do lose money and others make out very well. As total entities, 
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both the ABA and the NBA operate in the black. The problem seems to be that 
pro basketball, like hockey, gives a visiting team no share of the gate receipts. 
A team like the New York Knicks drew 750.000 admissions at top prices last 
season but the owners of the Knicks don't care to help support the Seattle Super- 
Sonics with Madison Square Garden turnstile income. Instead, the Knicks prefer 
to see the SuperSonics cut their losses through the reserve clause and the draft, 
methods that cost the Knicks nothing and in fact help keep their own operating 
costs lower. It means that the players have to pay the price for the survival of 
the SuperSonics franchise. 

Pro football and pro baseball at least recognize that the essence of a healthy 
league is the financial well-being of every club, and in both of these sports the 
visitors get a piece of the action. Football's TV contracts also share the wealth 
equally, thereby strengthening the individual teams even further. Until pro 
basketball promoters understand the requirement of mutual strength and sup- 
port, the game is goinig to be a medley of highly profitable ventures and financial 
failures that wander from city to city in search of hoops of gold. 

The picture for basketball isn't really as bad as it sounds; in fact the profes- 
sional franchises may be much more healthy than they admit. All sports teams 
enjoy substantial tax shelters built into their bookkeeping procedures. One of the 
more spectacular of these covers depreciation or amortization of talent. Without 
getting into the technicalities, the depreciation arrangement permits a profes- 
sional team to display large figures in red ink while actually making an oper- 
ating profit. When the promoters of sport come to Congress, they brandish these 
red-ink figures to scare us into granting them their wishes. Yet, when it comes 
time to justify the ways of management to the stockholders, Sam Schulman of 
the Seattle SuperSonics writes to his investors: '"You will note our financial re- 
port discloses a loss of $219,000 from the period covering June 1, 1968 to May 31, 
1969. In fact, this figure is misleading, since the Seattle SuperSonics Corporation 
showed earnings of $46,734 before amortization of player contracts for the 1967- 
68 season and earnings of $55,133 before amortization of player contracts for the 
1968-69 season." 

Perhaps other Senators and Congressmen will overrule me and pass legislation 
enabling the two basketball leagues to merge. And no new effort to withdraw 
current antitrust exemptions will be made. But I think that many people, in- 
cluding government officials, have been shocked by the lack of sporting conduct 
by owners. They have moved teams from cities that traditionally enjoyed resi- 
dent teams. Sold-out events are blacked out on TV even though one cannot buy a 
ticket for the contest. Owners like Abe Pollin of the Baltimore Bullets think 
nothing of asserting that their territorial prerogative stretches from Baltimore 
to cover Washington. B.C. And young men regularly get denied an opportunity 
to earn a livelihood in their chosen field. It is really unspeakable for the enterpre- 
neurs to clothe themselves in the mantle of sportsmen and beg Congressional in- 
dulgence for their pocket-stuffing efforts in the face of their employees' 
dissatisfaction. 

Should Congress, in a lapse from its traditional wisdom, grant a merger to the 
ABA and the NBA. along with the preservation of the reserve clause and player 
draft. I think serious consideration should be given to a bill that would create a 
Federal commission to supervise professional sports. For the activity would then 
enjoy the position of a government sanctioned monopoly, just like the public 
utilities. Perhaps sports franchises too should operate under federal authorities 
that set prices, regulate business practices, protect the public and the employees. 
Maybe such an arrangement would convince the pro owners that winning isn't 
necessarily everything. 

The Chairman. Senator, apparently a teleoram from the president 
of the American Basketball Players Association indicates those play- 
ers would approve the bill before us if it is limited merely to a merger, 
and would strike out the approval of any joint agreement that would 
involve or be involved in the merger. 

Apparenty. those players do not oppose a merger per se, if it leaves 
out approval by Congress of these arrangements that could be made be- 
tween the clubs. Would you approve or disapprove merely a merger? 

Senator Ervin. The thing that makes me fearful, even of a bill like 
that, is the fact that as I read the statutes under which football leagues 
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operate, the football leagues got permission to merge, and they hadn't 
received any other permission, but under that permission, they cer- 
tainly would violate what would be ordinarily antitrust laws. 

Of course, the bill would not please the owners, because it would 
deny the owners everything they are seeking by the merger under the 
basketball bill, except I do not think it outlaws the common draft. 

The common draft ought to be outlawed, too, because the players 
playing now do not represent the prospective players of the future. 
But a common draft is just as effective as a reserve clause. It does not 
allow freedom to contract because the testimony before us is that the 
owners of the basketball clubs want to get complete power, have a 
common draft, and sit around a table and divide all of the players 
among themselves, and have the ability to sign each of the respective 
players to one club, and understand that that club alone will make him 
an offer and no club will bid against them. That is just as bad as a 
reserve clause. 

The Chairman. I take it, Senator, you would oppose a merger 
per se? 

Senator Ervin. If it is written so that the merger will not exempt 
them from antitrust laws in any respect, except merely merger, I 
would have no objection then. 

The Chairman. We were told, or Congress was told, when the 
merger was about to be accomplished of the two football leagues, that 
all that was sought was actually a merger, but in defending a current 
lawsuit against the football option system, the high commissioner of 
football, Mr. Kozelle, argued that when Congress approved the 
merger, Congress also approved their efforts to inflict or to insist upon 
these various restrictions, the reserve clause, the common draft, and 
what have you, so that the danger would be, in my opinion, if we sim- 
ply approved the merger, it would nevertheless interfere with the 
player's right of bargaining, or collective bargaining. 

Senator Ervin. That is what it did with football, and all the owners 
said they were seeking was that they merge. 

The Chairman. Eeiterating, you would oppose even a merger ? 

Senator Ervin. Yes, I think you ought to just leave them to the 
free enterprise system. 

The Chairman, Do you know of any industry or any other business 
in American life where there is a control similar to that which is 
inflicted upon the players by the owners ? Is there anything in Ameri- 
can life, any business or industry that has anything like that ? 

Senator Ervin. I have never encountered any practice like this, like 
what prevails in professional sports. The only reason professional 
sports under this system, or the only reason the courts have been 
unable to hold it up and did not consider this in violation of the 13th 
amendment, they said the man is not compelled to play. He can forgo 
the talents he possesses. 

The Chairman. In other words, if we passed this merger bill, this 
would be the only industry where there would be Government-sanc- 
tioned restraints on individual rights to bargain and sell services, am 
I correct or not ? 

Senator Ervin. That is right, In other words, I think we should not 
deny the basketball player's right of freedom to contract like other 



248 

people, and we should give freedom to contract to those in baseball 
and football today. 

Any sport that cannot make a financial success without enslaving 
other Americans in what is supposed to be a free society, do not need 
to exist. 

The Chairman. Mr. McCulloch ? 

Mr. McCttllo r i. Senator, I am very pleased you have come to this 
meeting because this is at least one of the difficult and troublesome 
questions that have been before us, as you know so well, for so many 
years. 

Do you think that sports such as baseball, basketball, and the like 
would be ruined by legislation such as you have introduced ? 

Senator Ervin. No, I do not think it would be affected really. The, 
plea for legislation to the contrary is based on this. They only say 
we are doing so when we bid for players. We want Congress not to 
put us under restraints, but put others under restraint and subjected 
to us. 

They say, we will spend so much in bidding for players or paying 
salaries in our competition, and we will find we are unable to sustain 
ourselves. Therefore, we want Congress to restrain these players and 
subject them to us. 

Mr. McCulloch. I take it from what you said earlier this morning 
that you do not believe there is available to the Members of Congress 
all of the informatio7i that they should have in order to effectually 
solve these problems? 

Senator Ervin. I have taken this position. Due to their refusal to 
present the committee with income tax returns, present to Congress 
those income tax returns, there is an old rule of evidence that the per- 
son who has the best evidence or the truth of the facts in his possession 
must produce that evidence or not be heard, and as long as that best 
evidence is not presented, he will not be allowed to introduce secondary 
evidence. 

In presenting evidence before the subcommittee of the Senate, they 
had Robert Nathan, an expert economist, to testify, and they would 
not even give him the income tax returns, much less to the committee. 

The Chairman. Mr. Poff? 

Mr. Poff. Mr. Chairman, this need not be said for the record, lie- 
cause it is generally understood in the congressional community that 
Mr. Ervin is a profound constitutional scholar and astute, persuasive 
person, and we are grateful for the testimony he has given us this 
morning. 

May I ask only one question, and address it to the bill which I under- 
stand the distinguished Senator is going to introduce later today. I 
read the bill as having, in advance, outlawed the draft system, the 
reserve clause, and the option clause altogether ? 

Senator Ervin. Yes. except, of course, if he agrees to an option 
clause in his contract, it would not allow that, but it gives him the 
perfect freedom of contracting both originally and also when he serves 
out a contract or terminates the contract he had signed. 

Mr. Poff. It would not however forbid a consensual contract for a 
term of years ? 

Senator Ervin. No. 

Mr. Poff. Thank you. 
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The Chairman. Mr. McClory '. 

Mr. McClory. Thank you. Mr. Chairman. I want to join in com- 
mending the gentleman on his knowledge of the subject. He was very 
forthright and convincing in the way he presented his testimony this 
morning. 

I would like to ask these questions. If I understand it, your bill, pi lis, 
I suppose, related legislation, would have the effect of removing the 
exemption which the Supreme Court has given to professional base- 
ball as well as the statutory section which Congress has given to pro- 
fessional football ? 

Senator Ervin. Yes; it applies to all organized sports. 

Mr. McClory. So that all organized sports are in the same position? 

Senator Ervin. Yes. 

Mr. McClory. Would it follow then that the National Labor Rela- 
tions Act would apply to the bargaining process of professional sports. 

Senator Ervin. Yes. Clearly it applies to them just like any other 
commercial enterprise . 

Mr. McClory. Do you see any difficulty at all in professional sports 
with selecting a bargaining agent and then having the bargaining 
agent bargain in behalf of all players, notwithstanding the fact that 
each one has separate and distinct talents \ 

Senator Ervin. No. I think that they could bargain. Yes, sir. In 
other words, it would be covered by the NLRB, NLRA, because these 
professional sports have become interstate business, and they would 
be covered just like any other interstate business on the same terms. 

The difference is, if the man does not like it, of course, he could get 
under collective bargaining with one club, and if he could then find 
someplace else to go, he would be free to go. 

Mr. McClory. I do not know if I understand your position with 
regard to the merger bill. We have a bill here which the basketball 
leagues are advancing, which they say would merely authorize the 
merger of the two leagues, and have no other effect as far as the re- 
serve clause or any other aspects of operating the two leagues as one 
merged league. How do you feel about that ? 

Senator Ervin. That is not the evidence that they gave themselves 
before our subcommittee. They said the reason they wanted a merger, 
they have a tentative merger agreement they had signed to go into 
effect after this bill would be passed and that provided — they didn't 
call it a reserve clause but it would have the same results as a reserve 
clause — each player would have to serve 1 extra year after his contract 
had expired. 

Then, it provided that he could not leave the club that originally 
signed him even though he received bids from other clubs after ex- 
piration of the entire contract unless the other club offered him a 
bigger salary than the local club was willing to pay him. 

If they did that, the club was severely penalized by an arbitration 
in which they could be assessed as a penalty for outbidding the local 
club by unlimited amounts of money. Also, they would lose any num- 
ber of their player contracts. They would have to be transferred to the 
original club or out of their draft choices. 

In other words, they said a man could be free "but put a club over 
the other clubs so they wouldn't dare ever outbid the local club." 
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Mr. McClory. The testimony before this subcommittee was some- 
what different. I am wondering if this subcommittee was able to revise 
the proposal or word it in such a way that it would have the mere effect 
of authorizing the merger of the two leagues and nothing more. Do you 
have any objection to that ? 

Senator Ervin. "Were it not for what happened in football as a re- 
sult of that, I don't like what happened in football and the same 
thing as the chairman mentioned occurred. 

The Chairman. When we adopted the merger of the two foot- 
ball leagues we did not have this in mind. For example, the option 
system was not approved by Congress, yet when a suit was brought 
under the antitrust laws against Mr. Rozelle, the high commissioner 
of football, and the two football leagues then merged, they offered 
as a defense that Congress had approved the system by approving 
the so-called joint agreement, which is involved in the merger, ap- 
proved the option system and, therefore, they were immune from pros- 
ecution, so that if we perchance approved this merger we might be 
confronted with the same difficulty; namely, that Congress thereby 
approved the reserve clause and draft and all of the other restric- 
tions that they place upon players. 

Mr. McClory. I assume if this committee would recommend a 
mere merger we would make perfectly clear our position, that is, all 
we are authorizing is the act of merging the two leagues and nothing 
more. The reserve system, the option and common draft would be 
left to stand or fall on their own legal merit. 

Senator Ervin. I am not so certain about that in view of the testi- 
mony that was given in behalf of the basketball owners before the 
antitrust subcommittee, Senate Committee on the Judiciary, because 
the agreement they were going to make among themselves after the 
merger was authorized and that certainly has all of the substance of 
a reserve clause. 

I passed no legislation. I would just leave it to the same freedom 
of contract that football and baseball players and that lawyers and 
doctors and everyone else has. 

Mr. Chairman. Senator, it strikes me that at least if we sanction 
the merger we would also be sanctioning a so-called common draft. 

Senator Ervin. Yes. 

The Chairman. And without the merger, without our sanctioning 
of the merger, there are at least two competing common drafts. 

Senator Ervin. That is exactly the argument that the owners made 
before our committee for passing the merger. They said that the own- 
ers, when they saw a promising player in college, for example, that 
they couldn't restrain themselves and they outbid, they made uneco- 
nomic bids for the services of that player and bankrupted themselves. 

Since they were exercising restraint they wanted to take the freedom 
to contract away from the players and also affect the purpose of 
the common draft. 

The Chairman. If the idea of the merger is to reduce legitimate 
costs by sanctioning the common draft, we ought to know about that. 

Senator Ervin. As a matter of fact, the ABA was anxious to get 
a merger. They thought it would help them and the NBA requires 
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the payment, I believe, under this agreement that they had in the 
merger, a payment of $1,250,000 from each team of the ABA. 

It might be like the words of the scripture, "To whom who has not, 
there shall be taken away that which he has and be given to him who 
has." If it is going to penalize the weaker clubs in basketball, this is 
the agreement they introduced in evidence before us. 

Mr. Brooks. Mr. Chairman, will the gentleman yield ? 

The Chairman. Yes. 

Mr. Brooks. I want to say at this point on the basketball merger it 
was a clear understanding of the author, and I say author, to expose 
the common draft— as it is now probably exposed — to antitrust prose- 
cution by the individual leagues and that would be in the same posi- 
tion where these two leagues merged. 

There is no intention of exempting any facet of the league's opera- 
tions from antitrust laws except to one item that they want, which 
is to be able to merge those two leagues. On the manner of the pay- 
ment by, as you say, less affluent members. Senator, that was to be 
over a 10-year period and would provide for an equal distribution 
of the returns from television rights, which would net the individual 
clubs an increase, a net cash flow of $300,000 or more annually. 

Senator Ervin. That is quite different from the merger agreement 
the basketball clubs filed with us. They provided there would be no 
distribution of radio or television. 

Mr. Brooks. We have gotten that clarified and in this instance the 
lesser clubs will have an obligation to pay that, which they are perfectly 
willing to do, over a 10-year period provided they receive equal distri- 
bution of the television franchise benefits, which are substantial, which 
will net them they estimate a minimum of $300,000 to $400,000 a year 
above their required payment on a 10-year payout. 

Senator Eryix. If that is what they told you. that is quite different 
from what was told to us and it brings to my mind the adasre that when 
the devil was sick the devil was as a monk would be but when the devil 
was well the devil of a monk he was. 

When they brought the thing in there and found substantial opposi- 
tion to their proposal, maybe they started to modify it a little bit, but 
even a modified form of tyranny in my mind is a desecration of a free 
society. 

The Chairman. As I understand it, Senator, the ABA owners filed 
a $300 million antitrust action against the owners of the National 
Basketball Association charging monopoly practices. 

These same people are now before the committee seeking a chance 
to operate as a part of this monopoly. Do you get in your hearings any 
satisfactory explanations for this sudden change of position for the 
ABA owners? 

Senator Ervin. No ; that has never been explained. 

The Chairman, What happened to the suit? 

Senator Ervin. It is still pending. I don't think it has been disposed 
of but they certainly allege that the NBA has done considerable injury 
by violating the antitrust laws as to them, but I think it is a good 
indication we oughtn't give them authority to combine together and 
violate the antitrust laws as to individuals. 

85-G72 — 72 17 
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In other words, it is just an absurd proposal on the face of it, that 
the owners of professional sports should be given a legal right to do 
things which would be crimes if they had been done by anyone else. 
That is what this proposition comes down to. 

The Chairman. If I remember correctly, you said at one of your 
hearings that we should pause until Commissioner Kennedy handles the 
Emprise Corp.'s situation regarding the ownership of the Royals, and 
perhaps hold a joint hearing investigating ties to organized crime, also, 
involving recently, Federal felony charges surrounding gambling 
operations. 

Commissioner Kennedy told this committee that the league had 
dropped its inquiry into the situation and planned no actions. Should 
this not concern us, and you, and the members of your committee ? 

Senator Ervin. Yes ; I think it should give us serious pause before 
putting athletes under subjection, under economic subjection to people 
engaged in racketeering. 

The Chairman. Are there any other questions ? 

Mr. Brooks. No. 

The Chairman. Mr. Mikva ? 

Mr. Mikva : Senator, I apologize for being late. I did have a chance 
to read your statement. I am curious about what your position would 
be if, in one bill, we incorporated your provisions about the reserve 
clause, would you then have continuing objections to a merger, the 
provision of merger ? 

Senator Ervin. I believe the ones that want the legislation would 
immediately drop it like a hot potato if you did that. 

Mr. Mikva. I suppose you are right, but I would like to have kept 
some of the assurances that have been made publicly and semi-publicly 
because I can generate some sympathy for the economic plight of 
the owners if there were more concern about the plight of the players 
and I wondered what your feelings would be if they in fact were 
incorporated into one bill. 

Senator Ervin. I would never be afraid, as I said, before you came 
in, about a simple merger agreement except for what happened in 
football. That is all that was passed for football. Yet, under their 
permission to merge, they adopted a common draft. They have adopted 
the reserve clause and I would have to say they are much better run 
than the basketball organization because they have a provision for the 
handling of the gate receipts on, I believe, a 40-60 basis. Under the 
basketball merger there is no division whatever of gate receipts and 
no assurance whatever they would ever get any division of TV. 

They could vote on it later but the chances are that the ones in the 
majority are the ones that will get the TV receipts and that they would 
get them now and woirt give up. I am glad they changed and are not 
quite as anxious or blatant in their demands over here as they were 
over there. 

The Chairman. Thank you. We are deeply indebted to you and we 
thank you very much for your testimony. 

Senator Ervin. Thank you, very much. I enjoyed meeting with 
you all. 
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TESTIMONY OF EDWARD R. G-ARVEY, EXECUTIVE DIRECTOR, NA- 
TIONAL FOOTBALL LEAGUE PLAYERS ASSOCIATION, ACCOMPA- 
NIED BY RICHARD BERTHELSEN, ASSISTANT 

The Chairman. The next witness is Mr. Edward K. Garvey, execu- 
tive director of the National Football League Players Association. 

Mr. Brooks. May I make a statement ? 

The Chairman. Yes. 

Mr. Brooks. I might state that at the opening of the hearings on 
the professional basketball merger the president of the American 
Basketball Players Association, Zelmo Beaty, wrote this letter and also 
during the hearings there was considerable discussion taking place as 
to whether or not the American Basketball Players Association was 
endorsing a merger or merger legislation. 

Since then I have received this telegram from Mr. Arlan I. Preblud, 
attorney for the ABA Players Association, which clearly spells out the 
American Basketball Players Association's position on the merger 
legislation. 

The telegram reads : 

Dear Congressman Brooks : By this telegram I wish to make the following 
clear to you. 

1. Mr. Larry Fleisher is the attorney for the National Basketball Association 
Players Association, and in that position, has no authority to speak for the 
American Basketball Association Players Association. 

2. The American Basketball Association Players Association supports H.R. 
10185. 

3. However, I wish to make it perfectly clear that the American Basketball 
Association Players Association does not and will not support the settlement 
of the dispute between the National Basketball Association and the National 
Basketball Association Players Association which in any way restricts the free 
mobility of a player at the conclusion of his contract. 

If you need additional information, please feel free to contact me. 

I respectfully ask that this be made a part of the official record of 
these hearings. I also have with me a copy of this letter of May 8, which 
Mr. Zelmo Beaty addressed to Sam Ervin of the Senate Subcommit- 
tee on Antitrust and Monopoly Legislation of the Senate Judiciary, 
the Senate committee which held meetings identical to that pending 
before us today. 

Mr. Beaty's letter to Senator Ervin clearly states that the ABAPA 
supports the merger legislation. I believe it would be helpful to the 
members of the subcommittee to have this letter as part of our hearing 
record and, in addition, I understand a letter has been addressed to you 
by the counsel to the two professional basketball leagues for the merger 
that responds to some allegations made by witnesses of the NEAPA 
that imply opposition to the merger legislation. I would request, and 
I presume you already plan to do this, that the letter be made a part 
of the official record of the hearings. 

The Chairman. It will be made a part of the hearings. 

Mr. Brooks. Thank you. Does that include the telegram and the 
other letter, also? 

The Chairman. Yes; including the wire concerning the same matter 
which counsel will read as part of the record. 

Mr, Brooks. Thank you very much. 
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(The document referred to follows:) 

[Telegram] 

August 2, 1972. 
Hon. Jack Brooks, 
Ray burn Office Building, 
Washington, D.C. 

Dear Congressman Brooks : By this telegram I wish to make the following clear 
to you : 

1. Mr. Larry Fleisher is the attorney for the National Basketball Association 
Players Association, and in that position, has no authority to speak for the 
American Basketball Association Players Association. 

2. The American Basketball Association Players Association supports H.R. 
10185. 

3. However, I wish to make it perfectly clear that the American Basketball 
Players Association does not and will not support the settlement of the dispute 
between the National Basketball Association and the National Basketball Asso- 
ciation Players Association which in any way restricts the free mobility of a 
player at the conclusion of his contract. 

If you need additional information, please feel free to contact me. 
Very truly yours, 

Arlan I. Preblud, 
Attorney for the American Basketball 

Association Players Association. 

American Basketball Association Players Association, 

Denver, Colo., May 8, 1912. 
Re S. 2373. 

Hon. Sam J. Ervin, Jr., 

Subcommitee on Antitrust and Monopoly Legislation, Committee on the Judi- 
ciary, U.S. Senate, Washington, D.C. 
Dear Senator Ervin : So that there will be no misunderstanding regarding the 
position of the American Basketball Association Players Association on S. 
2373, we wish to advise you as follows : 

1. We support the merger of the two professional basketball leagues. Imme- 
diate merger is essential to the well-being of all players. 

2. With respect to relations between players and clubs, we oppose any restraint 
on a player once his contract has expired. Therefore, we oppose any compensa- 
tion from the signing club to the former club. 

3. We also oppose the inclusion of any reserve clause or option clause in a pro- 
fessional basketball player contract. 

That despite the above and foregoing reservations, I wish to make it clear 
that the American Basketball Association Players Association does, in fact, sup- 
port the merger as being vital to the welfare of the players. 

We respectfully request that this letter be made part of the record. 
Respectfully and sincerely, 

Zelmo Beaty, 
President, American Basketball Association Players Association. 

The Chairman. Counsel will read another telegram, this one ad- 
dressed to this committee. 

Mr. Cohen. Thank you, Mr. Chairman. The telegram, just received 
by the committee last week, is dated July 31 and it, too, is from 
Zelmo Beaty reading : 

Congressman Celler, we would like to make it perfectly clear the ABAPA 
would support a merger only if, one, there is no reserve or option clause in a 
player's contract, two, no compensation. 

This is signed Zehno Be a ty, President of the ABAPA. Thank you, 
Mr. Chairman. 

The Chairman. Mr. Garvey ? 

Mr. Garvey. Thank you, Mr. Chairman. I am accompanied by 
Dick Berthelsen, who is' working as my assistant. Since the subcom- 
mittee has several bills under consideration regarding antitrust laws 
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and team sports, I will indicate our position on these bills from the 
outset. 

We strongly oppose H.R. 10185, which would permit the ABA- 
NBA merger. We also oppose enactment of H.R. 2305. We support 
enactment of the Celler bill, H.R. 11033. The NFLPA is a certified 
union representing all professional football players in the NFL. The 
association is the successor to the American Football League Players 
Association and the NFL Players Association. The two organizations 
consolidated in 1970 shortly after the AFL-NFL merger had been 
completed. 

Although both organizations had previously been recognized by the 
two leagues for collective bargaining purposes, the 26 team NFL, with 
congressional approval of the merger behind them, refused to bargain 
with or recognize the new NFLPA until after a certification petition 
had been filed before the NLRB. 

Relations between NFL owners and the players association have 
never been good. In fact, it took this subcommittee in 1958 and a deci- 
sion by the U.S. Supreme Court to force league recognition of the 
association for the first time. 

Shortly after the Court ruled in Radovich v. NFL that football was 
subject to Federal antitrust laws, NFL owners appealed to Congress 
to immediately exempt them from all antitrust prohibitions. Under 
questioning by this subcommittee, the late Commissioner Bert Bell 
stated for the first time that he recognized the NFLPA. 

At those hearings Commissioner Bell argued that if the NFL were 
to be exempt from the antitrust laws that players would be adequately 
protected by the National Labor Relations Act. Twelve years later, 
when the NFL owners again refused recognition of the NFLPA, the 
association filed for certification in order to receive the full protection 
of the National Labor Relations Act. 

Those same owners who had argued that players were adequately 
protected by the NLRA argued strenuously that as a policy matter the 
NLRB should decline to exercise jurisdiction over professional 
football. 

A little over a month ago they were still arguing that the NLRB had 
erred in extending jurisdiction to professional football. The consistent 
argument of the NFL owners is that players do not need the protection 
of the antitrust laws or the labor laws. 

They are supposedly protected by the NFL commissioner, despite 
the fact that the commissioner is hired and paid by the owners, serves 
at their pleasure, chairs their meetings and settles their disputes. They 
turn to the players and say, "You must believe us when we say he is 
a neutral arbitrator." 

Thev call it the "commissioner form of self-government." The only 
problem is that the governed are supposed to waive their right to go to 
court, outside arbitration, and the NLRB in order to gain the protec- 
tion of the commissioner. The absurdity is that the players are without 
a voice in the selection of the commissioner. Frankly, the entire system 
is an outrage. 

The basketball owners also have commissioner form of "self-govern- 
ment." They, like the football owners, are now arguing that the basket- 
ball players are adequately protected under the National Labor Rela- 
tions Act. 

If our experience is any guide, we can anticipate that the basketball 
owners will soon forget this argument after they obtain exemption 
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from the antitrust laws. We believe that the time has come for Con- 
gress to examine professional sports as a totality. They should not con- 
tinue to take a piecemeal approach dealing with one sport at a time. 

If the basketball owners are able to obtain exemption from Federal 
antitrust laws in the same way as the football owners did 6 years ago, 
it would be an invitation to the National Hockey League and the World 
Hockey Association owners to appear before this subcommittee in the 
near future to seek exemption for their merger. 

Many of the hockey owners will be the same people who own ABA, 
NBA, and NFL franchises. Throughout professional sports there is an 
increasing tendency for one owner to purchase a franchise in two or 
three other sports. It is a good investment. 

The owners fully understand the implications of merger. They know 
how to "invest'' in exemption. They appreciate the value of depriving 
gifted athletes of all freedom. They have developed a talent for turning 
public opinion against the athlete for accepting their salary offers. 

They then turn to Congress and plead poverty and beg for protection 
that no other business in our land has obtained and argue that the rea- 
son that they need protection is that today's "greedy athlete" is 
jeopardizing their business investment. 

The story of professional sports and congressional acquiescence 
would be funny if it were not true. It is time to stop this comedy and 
seriously examine professional sports for what it is. It is time to develop 
laws that protect the athlete and the fan as much as the owner or to 
force the owner to test his conduct against the antitrust laws in our 
courts. The latter course would have helped the Milwaukee and Wash- 
ington fans. It would now help players in professional team sports. 

Regarding H.R. 10185, the basketball merger, frankly, Mr. Chair- 
man, we do not know what H.R. 10185 would allow. 

What is meant by "* * * and the provisions of which are directly 
relevant thereto or to a joint agreement by which the member clubs of 
two or more * * *." We assume that we can take the statement of NBA 
and ABA spokesmen at face value when they say they want only what 
the NFL received in 1966. 

Our problem is that 6 years after Congress exempted the NFL-AFL 
merger we still have no idea what the NFL received in 1966. Therefore, 
we do not know what the basketball owners would obtain through en- 
actment of H.R. 10185. 

What did Congress approve when it exempted an incomplete joint 
agreement between the NFL and the AFL ? Did Congress exempt the 
common draft, the option clause, the Rozelle compensation rule, the 
standard player contract, the restrictions on player negotiations with 
Canadian teams, or the powers of the commissioner? 

Or, did Congress only exempt the act of merging per se? The 
NFLPA does not know the answers to those questions and we submit 
that no one else knows the answers. We believe that before acting 
on H.R. 10185 that Congress should clarify 80 Stat. 1515 (1966). It 
should certainly not compound the problem by granting the same ill- 
defined exemption to basketball owners. 

Our confusion over the meaning of 80 Stat. 1515 (1966) results from 
various statements made by NFL spokesmen as well as statements by 
basketball owners. For example, the basketball owners argue that 
merger without a resulting "common draft" would be meaningless. 
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With this knowledge, if Congress enacts H.E. 10185, is it thereby 
giving indirect exemption to the common draft? Did Congress ap- 
prove the NFL common draft in 1966 since the draft was a key element 
in bringing about a merger ? 

The basketball owners have stated that they will have an option 
clause similar to footbalFs clause and, further, that, if a player moves 
from team A to team B, that team B must compensate team A. If 
H.E. 10185 is enacted, is Congress exempting the option clause and the 
compensation rule ? 

And, did Congress exempt the NFL option clause and the Kozelle 
Rule in 1966 ? We need to know the answers. Despite strenuous efforts 
by Chairman Celler and members of this subcommittee during the 
1966 AFL-NFL hearings, spokesmen for the league never fully ex- 
plained what they were seeking. We have some indication today what, 
they believe they obtained. 

Recently 32 NFL players filed a class action to enjoin Commissioner 
Rozelle from naming compensation for free agents. The complaint 
charged that the Rozelle rule violated Federal antitrust laws and 
sought money damages as well as injunctive relief. 

The owners have now answered by claiming that Congress exempted 
this rule in 1966 when it exempted the AFL-NFL merger. They seem 
to have forgotten that in 1966 their spokesmen superficially told this 
committee that they were seeking exemption of the merger per se and 
nothing more. 

But, maybe they haven't forgotten at all — maybe they thought then 
that exemption of the merger was also approval of everything in the 
joint agreement between the NFL and the AFL. We think it is time 
that this subcommittee asks the league what it believes was exempted 
or, alternatively, that Congress should now spell out precisely what 
the NFL did and did not receive in 1966. 

Concerning league practices, I would now like to briefly examine 
NFL practices in the postmerger NFL to give you an idea of what the 
basketball owners seek through enactment of H.R. 10185. It is alto- 
gether too easy for owners to argue that they simply want to equalize 
team strength. 

I would hope that before any member of this subcommittee votes in 
favor of H.R. 10185 that he would carefully examine the practices of 
the NFL in order to shed light on the practices that will follow in bas- 
ketball. With the common draft, every college graduate who happens 
to be a gifted football player is told that he is different than his fellow 
graduates. 

They can go to work where they want to and for the employer of 
their choice. The football player is drafted by one club and told that 
if he desires a pro football career he must negotiate with one team in 
the NFL. If they cannot reach agreement on contract terms, he is 
allowed to give up his career and he will be placed on that team's 
reserve list for life. Basketball owners would have a similar system. 

Concerning the standard player contract, if he wants to play for the 
team that chooses him, he will be offered a contract that reserves 
nearly all rights to the club and the league. During 8 weeks of arduous 
training camp and as many as seven preseason games he will receive 
no pay. 
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He does receive $13 a day for expenses. If he fails to make the team, 
the contract is terminated by the club, often without notice to the 
player. If he wants to terminate the contract he may not do so under 
any circumstances unless he chooses to retire. 

Only one rookie, to the best of my knowledge, received a 1-year 
contract in the NFL this season. Nearly all first-year players were 
forced to accept 3-year contracts or 4-year contracts, if you consider 
the club's option on his services for an additional year at 90 percent 
of the previous year's pay. 

Why? Because all risks are with the player. If he receives a crip- 
pling injury in year one, the other two contracts are canceled.If lie 
becomes a superstar, the club has his services for 3 to 4 years at a low 
pling injury in year one, the other two contracts are canceled. If he 
time. 

The average career is 4.6 vears, so chances are 50-50 that he will be 
out of the game before the team has to negotiate a second contract with 
the player. Basketball will be the same. 

The NFL constitution and bylaws say that when the player signs 
his standard player contract he may not know it but he has agreed to 
all terms and conditions of employment set forth in the 83 page league 
constitution and bylaws and all future amendments thereto. 

He will never see the NFL constitution and bylaws but he has agreed 
to all its terms and conditions. His contract can be altered by majority 
vote of the owners when they amend the constitution and bylaws. 

THE OPTION CLAUSE AND COMPENSATION RULE 

But, say the writers, football players are better off than baseball 
players because they have a reserve clause whereas an NFL player can 
play out the club's option and become a free agent, free to sign with 
any team in the league. Why should we complain? The fact is that 
there is virtually no difference between the two clauses. 

In addition to the option clause, the NFL has cleverly added a com- 
pensation rule stating that if a free agent from club A signs with club 
B, the latter must compensate club A for the free agent. 

If the two clubs cannot agree on adequate compensation, then the 
commissioner names the compensation that club B must send to club 
A. His decision is final, binding, conclusive, and unappealable. One of 
the commissioner's tasks is to help the owners keep players salaries 
down. To implement this policy he has made it clear that club B had 
better not sign any free agent unless it has first consummated a trade 
with club A or he will punish club B by naming one of the club's best 
players as compensation. He did name compensation twice and has 
never had to do so again. 

The result is that if club A refuses to work out a trade for the free 
agent he will not be signed by any other club. He then must again 
sign with his original club at the salary offered. 

Thus, if the original club wants to retain the player who has be- 
come free, the option clause is indistinguishable from the reserve 
clause. Basketball will operate in a similar fashion. 

At the end of a player's contract, the club exercises its option for his 
services. If he remains out of camp because he has not reached agree- 
ment on a new contract, he will be ordered into camp and if he re- 
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fuses to report he will be fined between $100 and $300 per day. At the 
club's option he will be placed on the reserve list or retired list. 

He cannot sit out his option year. The league provided for that by 
tolling his contract until he reports to his original club. If he reports 
to camp and begins negotiating with his club and leaves camp when it 
is clear that they cannot reach agreement, the club may declare him 
ineligible to play for the entire season. He cannot appeal that decision. 

Is that what Congress approved in 1966 % We do not and cannot be- 
lieve that Members of Congress fully appreciate the consequences of 
their action in 1966. We urge you to not make a similar mistake in 
basketball. We further urge you to reconsider action in 1966 and detail 
what is and what is not exempt from antitrust attack. 

Every action taken by the NFL to hold salaries down, eliminate 
freedom of movement by the players and extinguish competitive bid- 
ding for players is justified by league spokesmen under the umbrella 
of equalizing team strength or maintaining competitive balance. 

It has been said so often and so well by highly paid public relations 
men that almost everyone believes that the draft, the option clause 
and the Rozelle rule are designed to bring about competitive balance 
within the league. This argument has superficial merit only. 

Upon close examination it becomes obvious that all of these tech- 
niques are designed to hold salaries down and not to equalize team 
strength. Every discussion of the common draft or the Rozelle rule 
\>y league representatives at some point will include mention of little 
Green Bay versus the wealth of Dallas' Clint Murchison or Kansas 
City's Lamar Hunt. 

Congress and the public are supposed to believe that Lamar Hunt 
and Clint Murchison are irrational men who do not value profits. 
Above all else, they supposedly crave the super team that will snuff 
the life out of little Green Bay. It is utter nonsense but apparently 
many people believe it. 

They argue that if players were allowed any freedom of negotia- 
tion that all of the superstars would leave Green Bay, Buffalo, Denver 
and gravitate toward Dallas, Kansas City, Los Angeles, and New 
York. It simply is not true and does not bear up under analysis. 

H.R. 2305 falls trap to this logic. Players will play for the team 
that gives them an opportunity to play and to become stars. Each 
team city can only support a certain number of superstars and, as 
one basketball owner stated before Senator Ervin's committee, a team 
can superstar itself into the poorhouse. 

No team will lose money in order to obtain the superteam. There 
are several reasons why players would remain in the team city where 
they are now located even if they had the opportunity to negotiate 
with other teams. The flaw in the competitive balance argument should 
be obvious, but let me briefly explain the common draft to prove the 
point. 

The common draft supposedly helps the weakest teams in the league 
gain strength so that they can soon compete with the strongest teams 
in the league. Fans anxiously await the draft each year to see whether 
or not their team will be strengthened 

Because the worst team in the league standings is entitled to select 
first, most fans believe that it will obtain 17 players who are better 
than the 17 players selected by last year's Super Bowl champions. 
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The fact is that the worst team has only one chance and that is on the 
first round (if it has not already traded that choice to a superior 
team). 

After the first selection the worst team selects after the champions 
on round two, three, four, et cetera. For example, Buffalo finished 
last and takes the first pick in the country. Dallas won the Super 
Bowl and chooses player No. 26. While Buffalo has an advantage at 
that point, after Dallas chooses No. 26, Buffalo starts the second round 
of the draft by choosing No. 27, Dallas selects No. 52, Buffalo gets 
No. 53, et cetera. 

Clearly there is much more difference between the first team and 
the last team than one player and, therefore, the last team does not 
improve itself very much through the common draft. Even assuming 
that they finished last for 5 years, they would only obtain five superior 
players and chances are that two of the five will not make the team or 
will be cut from the team because of injury. 

Therefore, their chances of improving rapidly are minimal. When 
one takes into consideration the fact that the average pro career is 4.6 
years, it is unlikely that the last team will ever catch up with the top 
team. 

One sports writer, Leonard Koppett, understands the argument 
quite well and we have attached his article which appeared in The 
Sporting News on March 25, 1972, at the end of this statement. We 
recommend it. 

Statements are made by league officials and club personnel that any 
change in the Rozelle rule or the option clause will cause chaos in the 
league and will destroy competitive team balance by helping the strong 
teams. The truth is that the introduction of some freedom into the 
system would help the weak teams improve more rapidly. The owners 
of professional team sports testify before congressional committees 
that players are adequately protected under the NLRA through col- 
lective bargaining when they seek antitrust exemption. 

When players turn to the NLRB, however, those same owners argue 
that the board should not exercise jurisdiction. When negotiations 
commence they commit flagrant unfair labor practices and refuse good 
faith negotiations. When antitrust suits are filed against them, they 
argue that Congress exempted their illegal conduct or, alternatively, 
that they should not be held accountable because the players have a 
union. 

Their logic escapes me, but apparently their position is that as 
owners they can engage in any illegal conduct they so desire unless and 
until the union stops them. It is almost unbelievable that those engaged 
in a multimillion-dollar industry would make this argument. 

It would, in our view, be analogous to an industrial plant refusing 
to abide by safe place statutes on grounds that plant safety is a con- 
dition of employment to be negotiated with the union and, therefore, 
the State and Federal Governments have no business forcing manage- 
ment to provide safe working conditions. 

If this argument is accepted it would set back union-management 
relations 10 years and legislation concerning worker safety 100 years. 
To accept the logic of the so-called labor exemption is to void every 
statute in this country relating to working conditions of employees. 
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To apply this logic to an already unregulated monopoly is to pass 
the burden of legislative enactment and law enforcement from Con- 
gress and the courts to the Players Association. 

We wish to raise one additional matter for your consideration, a 
matter that is causing consternation in the NFLPA and in Canada. 
The Canadian Football League Players Association and the NFLPA 
have reason to believe that NFL owners are now planning to destroy 
the Canadian Football League by expansion into Canada. 

All they would have to do would be to include the two or three most 
successful franchises in the next expansion of the NFL in order to 
accomplish this fact. If they are allowed to carry out these plans Con- 
gress will have given to the NFL iron-clad monopolistic and monop- 
sonistic rights in perpetuity when it exempted the NFL-AFL merger. 

Never again would the NFL face competition for player services. 
Today, a player graduating from college at least has the ability to 
negotiate with a Canadian team in order to increase the offer from an 
NFL team. This is the only factor keeping salaries for rookies at their 
1966 level. 

Absent a competitive threat, there would be no incentive to pay 
higher salaries. Salaries have increased significantly only twice in the 
NFL's history. First was from 1946 to 1949 when the All American 
Football Conference competed for player talent and the average salary 
doubled during those 3 years. 

Shortly thereafter, the All American Football Conference was de- 
stroyed when three of the successful franchises were included in the 
NFL. The average salary then remained constant for the next 11 years 
until the AFL came into existence. The average salary again doubled 
within 4 years. From 1966 through 1970 our figures demonstrate that 
salaries again leveled off and, in fact, declined until 1971 when they 
again rose to the 1966 level. 

If the NFL is allowed to destroy the Canadian Football League 
as it has destroyed all other competitors, the last breath of freedom 
for players will have extinguished. We would hope that this subcom- 
mittee would examine this question carefully as destruction of the 
Canadian Football League would also have an impact on our overall 
relationship with Canada. 

Mr. Chairman, we deepy appreciate the opportunity to be here. 

The Chairman. Thank you. I support your position with respect 
to the Canadian Football League. Could you elaborate on that for us ? 

Mr. Garvey. The NFL this year changed the rule that once a player 
stepped on a practice field in Canada he can't compete in the NFL 
during that same calendar year so that a player that went to Canada 
to negotiate, once he steps on the practice field he is declared ineligible 
to come into this country to practice his profession. 

This is another example of the league taking steps to make it im- 
possible for the Canadian League to survive. We think the committee 
should be aware of those facts. Thank you, Mr. Chairman. 

The Chairman. Mr. Garvey, a number of former players have 
charged that there exists in the league a sort of informal black- 
list. Can you comment on what is meant by a "blacklist" ? 

Mr. Garvey. When a man who is a player causes too much trouble, 
if they do not want to have him in the league, they simply would 
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not sign him. It is really similar to the situation where a player 
becomes a free agent and plays out the club's option. 

The papers say he is a free agent and he goes around and nego- 
tiates or tries to negotiate with 26 teams and no one talks to him 
and the reason they don't talk to him is if they start signing free 
agents then the other team might sign their free agents and the sal- 
ary levels will go up. 

We have players going through that entire process and never be- 
ing contacted and when the original owner does not want the play- 
er back, his football playing days are over. Al Denson, who has been 
an all pro for 7 years, becomes a free agent for the first time this 
year and has contacted every club in the league. 

No one has indicated interest in him and the club he originally 
played for, the Minnesota Vikings, does not want him back. Now 
that we are 3 or 4 weeks into the pro season he is still sitting at home 
trying to catch on. 

"Without speaking for him, Al would be an example of a player 
who for one reason or another the league does not want to have in- 
volved in the NFL. 

The Chairman. Have there been any cases where the members or 
officers of the players association have been blacklisted ? 

Mr. Garvet. We have a problem of player representatives being 
traded from team to team or being cut. During the past 4 years I 
would say that 20 player representatives have either been traded or 
cut by their teams so that this is a concern to us because if a player 
believes that if he becomes a player representative that he then is 
going to be traded or cut, he may just as soon pass the honor to an- 
other player. 

We have contemplated filing 8(a)(3) charges but the problem is 
that many of the players believe that if they do that then they will 
be blacklisted. There is that atmosphere of blacklisting and there is 
no recourse because if you take one of the best players in the league, 
if the coach decides he is not good enough any more, it is a purely 
subjective judgment, and he can justify it to sportswriters or the 
fans so that player can then be eliminated. 

The Chairman. Is there a remedy with the NLRB ? 

Mr. Garvey. We have attempted, we have filed five unfair labor 
practice charges against the NFL since we filed for certification in 
May of 1970. Every time we filed it got appealed to Washington. 
By the time it returns to the region it takes too long. 

Players have short careers. We have asked to let us file their dis- 
crimination charges and they say, "Well, you filed a charge on artificial 
turf over a year ago and it is not resolved. How long will it take for the 
Board to hear our case?" The answer, of course, is it could take 2 or 
3 or 4 years. By that time the player is out of football so we have not 
progressed. 

The Chairman. You had a players' strike, did you not ? 

Mr. Garvey. Yes, we did. 

The Chairman. Was anvone penalized by the league owners or the 
commissioners of football because of their participation in the strike? 

Mr. Garvey. Again, it is hard to prove that anyone was. We had a 
number of player representatives who were traded or cut by their 
teams following the 1970 strike. There were some players that were 
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cut before the strike was over on the grounds that the players associa- 
tion's demands were so ''outrageous" that they could not afford to take 
a chance on those players. 

Frankly, we have to say that we think we survived quite well, except 
there was an exchange of player representatives among the various 
teams. 

The Chairman. If a player negotiates with a league in Canada and 
becomes a member of a team of the Canadian League, is he penalized 
for that ? 

Mr. Garvey. Yes, he is. The NFL has an agreement with the 
Canadian League that they won't talk to each other's players or 
coaches. They have an understanding that they will not compete for 
player talent except for the rookies. A player in this country must 
continue to play for the team that drafted him or not play at all. 

The Chairman. In other words, lie cannot negotiate with a Canadian 
club at all ? 

Mr. Garvey. That is right. 

The Chairman. If he does he is then under sanction by the Ameri- 
can League? 

Mr. Garvey. That is right. It is called tampering. The league says 
that tampering is a very terrible offense. It means that a player is 
talking to another team about possibly playing for that team or talk- 
ing to a Canadian team. 

We had a strange situation a year ago when Greg Barton of the 
Detroit Lions became a free agent. The Detroit club traded him to 
Philadelphia. In other words, they traded the rights to negotiate with 
him and the rights to compensation for him. 

In the meantime he contacted a Canadian team because he was then 
a free agent, signed with that Canadian team, and the NFL office 
announced, Mr. Rozelle's office, announced they were going to investi- 
gate to see if there was tampering. I don't know what their recourse is. 

I guess they could invade Canada but anyway they feel that Canada 
cannot talk to players in this country and players here cannot talk 
to Canadian teams until they become free agents. 

The Chairman. Do the bylaws of the football league provide that 
the high commissioner of football can examine and even control out- 
side business pursuits and investments of the players ? 

Mr. Garvey. Yes, sir. 

The Chairman. Does it include investments, also? 

Mr. Garvey. They investigate investments that the players have and 
if the commissioner decides, in his sole discretion with no right of 
review, that a player should divest himself of certain interests, he must 
do so if he wishes to play professional football. 

All of us are concerned about the integrity of the sport. We believe 
that the commissioner form of self-government, as the owners call it, 
institutionalizes arbitrary rules and they are saying that the commis- 
sioner in his judgment alone will decide whether a player must sell 
an interest in a bar or restaurant or bowling alley or whatever the 
enterprise happens to be and the player cannot appeal that decision to 
a court or cannot go anywhere. He must abide by the commissioner's 
ruling. 

The Chairman. How is it enforced? Do the players receive periodic 
questionnaires they must answer as to investments and business activ- 
ities outside of football ? 
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Mr. Garvey. The league has an extensive security force and it does 
investigate player conduct. We have had players who tell us, say a 
player maybe is waiting for his wife to come out of a grocery store and 
he is asked by his club what he is doing sitting outside of a certain 
place. 

The players are under surveillance and many of them believe or 
have reason to believe their phones are tapped to make sure they are 
not gambling or involved in any other kind of misconduct. 

Whenever the league decides it wishes to investigate a player they 
-imply do it and then call the player in. If he wants to play profes- 
sional football he has to cooperate. 

The Chairman. Does the commissioner have the right to fine players ? 

Mr. Garvey. He has the right to do just about anything. He can fine 
a player up to $10,000, he can cancel any contract between a player 
and his club, he can expel a player from the league for life, and he can 
ban any person from every stadium in the league for life. 

He can force a network to remove any broadcast announcer or color- 
man because of conduct detrimental to the game of football. CBS and 
NBC are subjected to the commissioner's powers in that he must ap- 
prove every announcer of every game. That may explain to some extent 
why we have somewhat of a public relations problem when it comes to 
collective bargaining. 

The Chairman. Is a lie detector test ever employed in testing the 
morality of a player? 

Mr. Garvey. It certainly has been. There was an incident about 5 
years ago where several players were brought to New York, were taken 
to a building somewhere in the garment district and had a lie detector 
test administered to them. 

We do not know the results of the tests but several players were 
fined and two of the players who refused to take the test were expelled 
from the league for over a year. 

The Chairman. If a player is found to be engaged in gambling, 
there are sanctions invoked against him, am I correct? 

Mr. Garvey. There certainly are. For example, in the Namath 
matter and also Ernie Wheelwright where the commissioner forced 
two players to divest themselves of an interest in a restaurant, the rea- 
son was that the places were frequented by gamblers. 

We think that racetracks are also frequented by gamblers and there 
are several owners who do own racehorses and are heavily involved in 
that type of gambling, but the commissioner thinks that that is no 
problem. 

The Chairman. If the owners have been accused of being involved 
in gambling, what is the commissioner to do then ? 

Mr. Garvey. He recently, for the first time, forced an owner to divest 
himself of an interest and this was Mr. Mecom, the owner of the New 
Orleans Saints. The press indicated lie was forced to sell his interests 
in an enterprise that was purported to be linked to organized crime. 

The Chairman. Mr. McClory? 

Mr. McClory. Thank you, Mr. Chairman. 

As I understand it, the organization that you are representing here 
today, the NFLPA, represents all of the professional football players 
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playing professional football today in the National Football League, 
which is a combined league, is that correct % 

Mr. Garvey. Under our certification, that is correct. Our unit de- 
scription includes all players. Not all players are members, however. 
The membership is voluntary. Last year, about 1,130 players paid dues. 

There are 1.010 on the 10-man squads with 26 teams, and we had a 
number of players, either reserves or others, on the injured lists that 
are members. 

Mr. McClory. But every player playing is a dues-paying member 
of your organization? 

Mr. Garvey. No ; that is not right. 

Mr. McClory. What is the percentage ? 

Mr. Garvey. About 98 percent. 

Mr. McClory. There is nothing to preclude a player from playing 
if he is not a member of your organization, is that correct ? 

Mr. Garvey. That is correct. 

Air. McClory. Are you the exclusive bargaining agent ? 

Air. Garvey. Yes ; we are. 

Mr. McClory. Do you bargain ? 

Mr. Garvey. Yes. 

Mr. McClory. You do have collective bargaining for all players in 
the league? 

Mr. Garvey. Yes, we have a collective bargaining agreement run- 
ning through the 1973 season, a 4-year agreement. 

Air. McClory. You have a monopoly, do you not, of all players 
playing professional football insofar as their labor representation is 
concerned, do you not ? 

Mr. Garvey. Only because of the merger of the NFL and AFL. 
Otherwise, we would still have two separate organizations. 

Mr. McClory. Under the NLFRA you are the exclusive representa- 
tive of all of the professional football players ? 

Mr. Garvey. I don't know if the NLRB mentioned monopolistic; 
but ves, we are exclusive bargaining agents. 

Air. McClory. Is there any opportunity for bargaining individually 
with teams? What I wonder is this: When you call a strike you call a 
strike with regard to all of the teams in the league, do you not? 

Mr. Garvey. Yes, we do. Each player, of course, negotiates his in- 
dividual contract over and above the minimums that we set forth in 
the oollective-baro - nhiing agreement. 

Air. McClory. How would you feel about leagues which would re- 
quire the unions to be on a team basis instead of on a league basis? 
In other words, instead of having one monopolistic union representa- 
tive we would have or seem to have for 26 teams 26 unions who would 
have the right individually to bargain, otherwise it would be in viola- 
tion of the antitrust laws. 

Mr. Garvey. It would clearly cause problems. We do think in some 
ways certainly players on some teams would be better off that way than 
doing it collectively. I understand your point. It would be more dif- 
ficult. 

Air. McClory. What would be the situation today if the Congress 
did not authorize this merger? How do you think that would affect 
the professional sport of football ? 
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Mr. Garvey. We think that football would prosper. We believe that 
at the time of the merger negotiations in 1966 the 10 AFL clubs had 
recently negotiated a very healthy TV contract. 

In fact, TV revenues in pro football skyrocketed while there was a 
fight between the AFL and NFL. Since the merger, it has gone up but 
not dramatically. We think the AFL would have survived and pos- 
sibly expanded to other cities. Quite frankly, it would have been quite 
healthy for the sport. 

Mr. McClory. In addition to bargaining for salaries and working 
conditions and other things that are the usual parts of union contracts, 
do you bargain with regard to television rights and television reve- 
nues ? 

Mr. Garvey. No, we have no say, at this time, in the television rights. 
The fact is we cannot even see the contracts. We have no idea what the 
contracts are. The only way we have some idea of what the owners 
make on the television contracts is one, they gave us a summary of 
those contracts in 1970 and two, "Broadcast Magazine" publishes the 
figures, but we have no access to the television revenue established 
although I think we have the right. 

Mr. McClory. Would you favor repeal of the legislation which we 
passed for the merger of the football leagues ? 

Mr. Garvey. I am not sure it would be possible in football today to 
at this point say that the AFL should be spun off from the NFL. We 
now have three former NFL teams in the AFL, the American Con- 
ference rather, so it would be very difficult. 

I think this morning was the first time I saw this. Senator Ervin 
proposed we might go a long way toward solving the problem or 
alternatively simply allow us through adoption of the Celler bill to 
test this in the courts. 

The Chairman. Will the gentleman yield ? 

Suppose there would be difficulty with the football league to dis- 
entangle and go back to where they were before we passed the partic- 
ular bill. 

Personally, I have no sympathy with the idea that they may have 
difficulty because they utterly disregarded this committee. They by- 
passed this committee and by mere subterfuge were able to get the bill 
through. 

I personally have no sympathy whatsoever with any argument that 
there would be difficulty in disentanglement and second, I do not see 
why football should have any preferential status if we are going to 
handle this logically. All professional sports must be treated alike. 

M r. Garvey. I agree, Mr. Chairman. 

Mr. McClory. I would like to carry this a little further. If we would 
carry out the recommendations of Senator Ervin and put professional 
sports back into the free enterprise system without the exemption it 
enjoys from antitrust laws, why should we not at the same time put 
the representatives of the players, that organization, back into the free 
enterprise system, too, and remove the exemptions they have ? 

In other words, if we grant authority to have new snorts teams 
without the restrictions that arc now imposed, why would it not be 
appropriate to bar your union from also representing all of the players 
of the other new sports teams that develop? Don't you think this 
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should be applied equally to the representatives of the players as it 
would to the representatives of the owners ? 

Mr. Garvey. No, 1 don't. I don't think we should have any special 
privileges as a union and in football I don't think we should have any 
special discrimination as a union just because we happen to be in 
football. 

I agree with the chairman. I don't think football owners should 
have special privileges because they happen to call themselves ''sports- 
men." It seems we should be governed by the NLRA and they should 
be governed by the antitrust laws. Unions would prefer to remain 
without the burden of the antitrust laws. 

Mr. McClory. The owners are governed or employees are governed 
by the NLRA, the same as employees, and it would seem to me if the 
owners are regulated by antitrust laws then certainly the participants 
and important beneficiaries should also experience that same juris- 
diction or they should be subjected to the same jurisdiction. 

Mr. Garvey. Are you suggesting then that the United Auto Workers 
and that the Teamsters would not be allowed to have an international 
union and they would also be subjected to antitrust laws? 

Mr. McClory. I am suggesting we should not have monopolistic 
national unions which are able to tie up industry and act adversely 
to the interests of the consumers and the American people. I am sug- 
gesting the large unions should be subject to the same laws against 
monopoly that others are. 

The Chairman. Will you yield? At this late stage of the game 
do you really want to place labor under the antitrust laws? 

Mr. McClory. Precisely. Mr. Chairman. I know it is at a late stage 
of the game and I am not talking in the area of realities right now 
but it seems to me when we talk about removing exemptions from 
antitrust laws we ought to deal with the subject broadly and include 
both parts, not one. 

The Chairman. Labor is exempt from the operations of the anti- 
trust laws which are applicable to business. Professional baseball is a 
business. Professional football is a business. Labor is not a business. 

Thank you, very much, Mr. Garvey. We appreciate your coming. 

TESTIMONY OF WALTER BYEES, EXECUTIVE DIRECTOR, THE NA- 
TIONAL COLLEGIATE ATHLETIC ASSOCIATION, ACCOMPANIED 
BY HARRY FRITZ, ATHLETIC DIRECTOR, STATE UNIVERSITY OF 
NEW YORK AT BUFFALO ; JAMES D. HIGGINS, ATHLETIC DIREC- 
TOR, LAMAR UNIVERSITY, BEAUMONT, TEX.; AND RITCHIE T. 
THOMAS, LEGAL COUNSEL, NCAA 

The Chairman. The next witness is Mr. Walter Byers, the executive 
director of the National Collegiate Athletic Association. Please 
identify the gentlemen with you. 

Mr. Byers. Mr. Chairman, I am executive director of the National 
Collegiate Athletic Association, Mr. Walter Byers. With your per- 
mission I should like to introduce my colleagues and file the statement 
that these gentlemen have for the record and orally summarize this, if 
that is in keeping with your wishes. 

The Chairman. Yes. 

85-672 — 72 IS 
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Mr. Byers. On my left is Harry Fritz, the athletic director of the 
State University of New York at Buffalo. He is an officer of the East- 
ern Colleges Athletic Conference, one of the 37 college athletic confer- 
ences which are members of the NCAA. 

ECAC is the largest college athletic conference in the Nation, with 
206 colleges and universities in all of the States of New England, New 
York, Pennsylvania, New Jersey, and the District of Columbia. In- 
cidentally, each of these colleges conducts intercollegiate basketball 
programs. 

On my far right is James D. Higgins, the athletic director of Lamar 
University, Beaumont, Tex., and he is an officer of the NCAA Televi- 
sion Committee and in his position with our TV committee he is re- 
sponsible for watching out for the interests of the college division 
members of the NCAA. 

On my immediate right is Ritchie T. Thomas, legal counsel. My 
purpose in identifying and introducing Messrs. Fritz and Higgins is 
to make two points. One, it is indicative — their presence and our num- 
bers are indicative — of the widespread interest in these proceedings 
by the members of the NCAA. 

Second, I think too often Congress looks upon the colleges in terms 
of sellout crowds, like at Ohio State and the University of Texas, 
whereas, in fact, of the TOO members, over 500 are smaller institutions. 

Of the total of 700, only approximately 80 generate enough income 
to meet expenses of conducting an intercollegiate athletic program. 
I want to emphasize that protection of the colleges and the gate 
receipts they have are of utmost importance in the present severe 
problem that higher education faces in terms of economics and finances. 

Also, Mr. Chairman, at those points where my statement refers to 
the interests of the high schools or the junior colleges, I have been asked 
to say to you that the National Federation of State High School Asso- 
ciations, which represents some 20,000 high schools, and the National 
Junior College Athletic Association, which represents some 500 jun- 
ior colleges — at those points where my statements refer to their inter- 
ests, my statements ore approved by them and reflect their attitude. 

In the interest of time I should like to skip through my statement 
and emphasize some points but I would like to file it at this time in 
complete text for the record. 

The CHAiRMAx.lt will be so ordered. 

(The document referred to follows :) 

Statement of Walter Byers, Executive Director, the National Collegiate 

Athletic Association 

Mr. Chairman, members of the Subcommittee, my name is Walter Byers, and 
I am Executive Director of The National Collegiate Athletic Association. 

We appreciate the opportunity accorded the NCAA to testify today. The basic 
issue in these hearings is the extent to which antitrust restraints are to be 
applied to the activities of professional sports clubs. That issue is a threat 
common to each of the legislative proposals on which these hearings are being 
held. It is an issue of critical importance to the continued health of amateur 
athletics, and of vital concern to the members of The National Collegiate Athletic 
Association. 

It is also a matter regarding which Congressional action is clearly and urgent- 
ly needed. The need for immediate action is particularly great in the case of one 
of the issues I will discuss in detail later in my testimony, in view of the fact 
that the NCAA learned just last week that the National Football League is 
planning once again this fall to trample on protection Congress sought to extend 
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to high schools and colleges in connection with the existing statutory antitrust 
exemptions enjoyed by pro sports. The NFL's action poses an immediate and ser- 
ious threat to college and high school athletic programs, and Congressional 
action to meet at least this most pressing threat should be taken at once. 

The time when romantic notions could reasonably be held regarding the nature 
of professional sports has long since passed. Professional sports is first and fore- 
most a business, and it is a big one. The privileged owners of pro f rauchises have 
made it quite clear that they will treat their economic interests as paramount 
to the interests of the players, the fans or the public interest generally. Yet the 
application of the antitrust laws to various practices which pervade the modern 
big business of professional sports, practices such as the player draft, restrictive 
provisions in player contracts, exclusive franchises, and restriction of ownership 
to a tight group of wealthy individuals, has remained ill-defined. Moreover, al- 
though nineteen years have passed since the Supreme Court suggested in the 
TooUon case that it would leave to Congress the task of bringing professional 
baseball under the antitrust laws, that matter remains unfinished business. 

In the meantime, it has become clear that virtually no one is satisfied with 
things as they are. The professional basketball owners have asked for still greater 
monopoly control by way of a merger of the National and the American basketball 
associations. The professional basketball players have resisted the merger be- 
cause it would eliminate their bargaining power and subject them to essentially 
the same contract restraints as apply in other sports. The professional football 
players have challenged the absolute terms of present owner control. Professional 
football clubs have arrogantly disregarded protection legislated for high schools 
and colleges. And in city after city local governments have been induced to ex- 
pend large amounts of public money to entice professional sports franchises to 
their locality — franchises which are granted, transferred and exchanged at the 
whim of the owners. 

In the Supreme Court's recent decision in the Curt Flood case, the Chief Jus- 
tice stated his belief, with regard to the uniquely privileged status which the 
majority's decision permitted professional baseball to retain, that "it is time the 
Congress acted to solve this problem." We agree, and we suggest that it is also 
time to take additional action in order to correct abuses present in professional 
sports, and that the antitrust laws are an appropriate vehicle. We do not, how- 
ever, urge adoption of a comprehensive program for the regulation of profes- 
sional sports. We believe that much of the present confusion in professional sports 
could be resolved if we would resolve the confusion in the applicability of the 
federal antitrust laws to the several professional sports and to the specific monop- 
oly practices in which they engage. With regard to the specific measures before 
the Subcommittee, I will in my testimony today make the following points : 

1. The antitrust laws should apply equally to all professional sports and 
the special treatment accorded by historical accident to professional base- 
ball should be ended. Accordingly, the NCAA supports H.R. 1206 and identi- 
cal bills to bring professional baseball under the antitrust laws and supports 
(with qualifications) H.R. 11033 and parallel bills to place all organized 
professional team sports under the antitrust laws. We oppose H.R. 2305 to 
the extent that it would exempt from the antitrust laws various anticompeti- 
tive arrangements among professional sports clubs. It is these exemptions 
which have permitted the monopoly practices with which great segments of 
the public are thoroughly dissatisfied. 

2. That the antitrust exemption sought by the professional basketball 
owners would solidify their already great monopoly power to the detriment 
of intercollegiate and interscholastic athletic programs and of individual 
athletes and, if it is to be granted, should incorporate appropriate safe- 
guards to minimize its anticompetitive effect. Therefore, we oppose adoption 
of H.R. 101S5 and identical bills and urge that, if such a measure is adopted, 
it be appropriately amended. 

3. That experience with existing antitrust exemptions for professional 
sports shows that they are in need of modification. Accordingly, we propose 
immediate amendment of existing provisions of Section 3 of Public Law 
87-331. 

It is the NCAA's position that these points constitute a minimum program 
which urgently requires Congressional attention and appropriate action. The 
imposition of antitrust restraints on the monopolistic and restrictive practices 
of professional sports is a matter of great importance to the NCAA's members, 



270 

because we believe such practices injure interscholastic and intercollegiate 
athletic programs, individual athletes and the public interest generally. The 
membership of the NCAA — which is composed of 692 four-year colleges and 
universities and 79 allied and affiliated organizations — provides intercollegiate 
competition in 27 different sports in which 185,000 students annually compete. 
Projecting these figures to cover all four-year colleges in the United States 
which conduct intercollegiate programs, we estimate that there are 1,028 four- 
year institutions which annually spend $269,048,000 in the administration and 
conduct of intercollegiate competition for more than a quarter of a million 
students. 

Income generated by intercollegiate sports covers expenses in the case of only 
approximately 85 colleges in the United States. The balance of the NCAA 
membership and other nonmember colleges are operating their sports programs 
at a deficit. We estimate that four-year institutions of higher education today 
are subsidizing intercollegiate athletic competition by $40,000,000. At a time 
when higher education is faced with a severe financial crisis, this represents 
a substantial commitment to sports participation as a valuable educational 
experience. 

We believe that the economic survival of interscholastic and intercollegiate 
athletics is far more important to the national welfare than any interest ad- 
vanced by professional sports. We further believe that such survival requires 
the rigorous application of the antitrust laws to professional sports, and that any 
action giving antitrust exemptions to any professional sports should be carefully 
measured as to the impact the exemption will have on interscholastic and 
intercollegiate athletic programs. 

I. THE ANTITRUST LAWS SHOULD APPLY EQUALLY TO ALL PROFESSIONAL 

SPORTS 

It is my view that many of the abuses present in professional sports, and the 
lack of concern for the public interest which the pro sports powers so often 
demonstrate, flow directly from their freedom from many of the basic restraints 
imposed by the antitrust laws. Baseball has long enjoyed such legal freedom and 
has long exemplified such abuses, including exclusive franchise rights, reserve 
clauses, and allocation of television and radio territories. With the recent Curt 
Flood decision by the Supreme Court the time has clearly arrived for Congres- 
sional action to accord this, in Mr. Justice Douglas' words, "rather dismal busi- 
ness" the same treatment under the antitrust laws as other professional sports. 
Therefore, tbe NCAA urges the adoption of H.R. 1L!<n'>. 

We also support the uniform and rigorous application of antitrust principles 
to all professional sports, which we understand to be the objective of H.R. 11033. 
Such legislation is needed to dispel any lingering doubts regarding the applica- 
tion of antitrust to professional sports, and to correct the confusion regarding 
professional football's status resulting from the I960 legislation facilitating the 
merger of the American Football League into the National Football League. 

I have never been persuaded that the bulk of the restrictive practices preva- 
lent in professional sports exist for any real reason other than to serve the eco- 
nomic interests of the small group of owners who profit from them. To the extent 
that such restraints are in fact directed to legitimate goals and exist to the 
minimum extent necessary, it seems probable that, if challenged in court, they 
will survive the test of reasonableness. For the rest, the restraining effort of the 
antitrust laws would be welcome, and might relieve some of the burden imposed 
by the owners on both players and the public. 

We find it unclear, however, whether, together with the other pro sports 
antitrust exemptions, H.R. 11033 is intended to cancel the exemption for tele- 
vision pooling agreements extended by Public Law 87-331. If that exemption is 
to be ended, we urge that the protection from conflicting pro football telecasts 
extended to high schools and colleges by Section 3 of the Act — now cast in terms 
of an exception to the exemption — be retained as an affirmative prohibition. The 
existing provision has extended a substantial measure of protection to high 
schools and colleges. I firmly believe that had Congress not provided this pro- 
tection, there would now be a national professional football package on Friday 
night, and probably Saturday afternoon as well, with catastrophic impact on 
the financial structure of school and college sports. We do not consider the 
present protection perfect (later in my testimony today, I will note some needed 
amendments), but we are convinced that a corresponding provision must be 
retained in the law. 
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With regard to H.R. 2305, we agree with the intention of the bill to make 
the antitrust laws uniformly applicable to the professional sports of baseball, 
football, basketball and hockey, but we are strongly opposed to the provisions 
of the bill which would exempt from antitrust control agreements between pro 
clubs regarding player procurement and transfers, exclusive territorial rights 
and the broad catch-all, "equalization of competitive playing strengths." These 
exemptions would enshrine in the law precisely those restrictive practices of 
the pros which have most oppressed the players and the public. 

For example, the provision of H.R. 2305 sanctioning agreements between pro 
clubs regarding "employment, selection, or eligibility of players, or the reserva- 
tion, selection, or assignment of player contracts" would presumably protect 
both the player draft and "reserve" or '•option" clauses in player contracts. We 
believe, however, that rather than being so sanctioned, the present drafting 
and player reserve systems are oppressive and should be eliminated. The argu- 
ments advanced in their support simply do not hold water. It is time the draft 
is recognized for what it is — a tight, player procurement system which cuts 
recruitment expenses to the bone and eliminates the bargaining power of the 
individual, except for the superstar, to be signed at almost any cost in order to 
maintain fan support. We cannot and do not support the draft or any other 
monopoly arrangement among professional clubs for the distribution of young 
talent in a particular sport which eliminates financial competition between and 
among clubs and freedom of choice by the athlete as to the club for which 
he will play. 

While the players have been the principal victims of the draft and player 
reservation systems of the pros, the rules by which the owners exercise abso- 
lute power over the number of cities which may have teams and the number 
of teams which may be permitted to occupy each metropolitan area — and policies 
which impose sportwide requirements regarding rental maximums and stadium 
requirements — have imposed a direct burden on the public. All of these would, 
we believe, be sanctioned by H.R. 2305. These agreements, however, give coer- 
cive financial leverage to the sports owners to force municipalities into build- 
ing and financing super sports structures under terms and conditions which 
are financially unsound from the taxpayers' point of view and indefensible from 
the standpoint of long-range community interest. Most of these arrangements 
impose on the city and its citizens an annual debt which cannot be met by rental 
income or ancillary revenue. This places a burden upon the city's resources 
which results in reduced moneys for other programs. Quite frequently secondary 
education and the extracurricular programs associated with the schools are the 
first to be hurt by the resulting dollar shortages. 

These faciliites are usually sold to the community on the basis of arguments 
that : they will be self-supporting ; the city will realize millions of dollars in new 
business; and it is essential if we are going to keep (or acquire, as the case 
may be) a "big league" franchise. The reality is usually quite different. In 
Philadelphia, Veterans Stadium was built with money from bond issues of $25 
million, then $13 million more and finally a Councilmantic loan of $5 million. 
The city was obligated to levy taxes to pay the principal and interest on the 
bonds. The stadium lost $1.3 million last year, the same year in which Phil- 
adelphia, already saddled with a $60 million deficit, abandoned its entire 
extracurricular (including sports) program. The program has since been rein- 
stated, with private help and the mayor's promise that the city deficit will be 
balanced by new taxes. Similar situations exist in a number of cities, including 
Cincinnati — which built a $45 million stadium while cutting extracurreular 
activities, including athletics, in its schools by 50 percent in order to meet school 
program budget cuts — and Kansas City. 

Here in the District of Columbia, after more than 10 years of operation of 
the Robert F. Kennedy Memorial Stadium, no part of the principal of the $19.8 
million construction bonds has yet been retired. The stadium has regularly been 
sustaining annual losses : for the 1970 and 1971 fiscal years the stadium had 
operating income (before interest charges and depreciation expense) of $549,- 
480.00 and 8460,101.08 respectively, but net losses, respectively, of $287,110.96 
and $382,722.88 after deduction of interest expense on construction bonds and 
other obligations, and after depreciation expense, net losses of $736,176.89 and 
$831,871.28. The annual interest expense on the stadium construction bonds 
alone amounts to $831. 600.00. Over the years, the D.C. Armory Board has paid 
a total of $3.5 million from its revenues toward meeting the bond interest ex- 
pense, while the District Government has had to chip in a total of $6 million. In 
fiscal 1971 alone, the District Government contributed over $600,000 toward the 



272 

bond interest payment, yet last year the operating budget for the District 
schools was cut by approximately $8 million, and the Board of Education was 
compelled to reduce funds budgeted to athletic programs by 50 percent, approxi- 
mately $300,000. 

Overall, approximately 70 percent of all professional sports facilities are 
publicly owned. Of these public stadia, a staggering 84 percent show losses 
after retirement of operating expenses and debt service. Yet this huge public 
investment in professional sports facilities is not reflected in public ownership 
of teams or participation in pro sports' councils. These privileges are retained for 
the most part by a tight group of wealthy individuals. Indeed the group is so 
closed that as the number of pro sports franchises has increased in recent 
years, multiple ownership has become common. Examples include: Abe Pollin's 
ownership of the NBA Baltimore Bullets and a new NHL franchise ; Charles 
Finley's ownership of the Oakland Athletics, the ABA Memphis Pros and the 
NHL California Golden Seals; Nick Mileti's ownership of the NBA Cleveland 
Cavaliers, the AHL Cleveland Barons, a World Hockey Association franchise 
and part ownership of the Cleveland Indians ; and Jack Kent Cooke's ownership 
of the L.A. Lakers in the NBA, the L.A. Kings in the NHL and an interest in 
the Washington Redskins of the NFL. 

My point is that the national interest and the local interest — but more im- 
portantly, the long-range interest of youth is hurt when the cities are staggered 
with debt service and maintenance on facilities which in no way can be self- 
sustaining . . . and which cities are stampeded into building so "our city can 
be big league." I recognize that cities give tax benefits to major industries, but 
those same major industries don't run an exclusive club which precludes any 
new industries from starting without their permission and which assigns terri- 
torial rights to the different manufacturers. The antitrust laws apply to them 
and the laws should apply to professional sports in a number of these areas so 
the absolute power to whipsaw community pride and media support into 
atrocious financial commitments is eliminated. 

Accordingly, it is the NCAA's position that the pros' ability to enter into 
restrictive agreements for the private profit of the clubs' owners should be limited 
rather than facilitated. We. therefore, support the concepts of H.R. 11033 and 
H.R. 1206 and oppose H.R. 2305 

n. THE BASKETBALL MERGER BILL SHOULD NOT BE ADOPTED IN ITS PRESENT FORM 

In addition, we oppose adoption of H.R. 101S5 and parallel bills to authorize 
the merger of the professional basketball leagues, at least as those bills are 
presently drafted. In the first place, we are not convinced that the economic 
argument of the pros in support of the merger legislation is valid. In this con- 
nection we note that there was extensive testimony in the hearings before 
the Senate Antitrust and Monopoly Subcommittee which strongly challenged the 
premises on which the pros' argument is based. Beyond that, however, I believe 
that the economic survival of interscholastic and intercollegiate athletics is 
threatened by the kind of legislation for which the pros are asking, and is of 
more critical importance to the national welfare than the survival of professional 
basketball or any other professional sport. 

In our view, a fundamental fault in the amendment proposed lies in its am- 
biguity. Chairman Celler has already noted in these hearings that the implica- 
tions of the bill extend much further thau its language indicates, and may include 
Congressional sanction of the very restrictive practices to which we are objecting 
today. The pro basketball owners have made the same argument in these hearings 
as was made by the football owners in 1966 when the Congress enacted the anti- 
trust exemption to facilitate merger of the two professional football leagues. 
Again it is claimed that the merger bill will merely facilitate the merger, but in 
no way sanction the many related business practices of the combined leagues. 
In this case, however, it is even more obvious that more than mere merger and 
television pooling is involved. The very arguments advanced by the owners clearly 
disclose that additional objectives include the legalizing of the common draft and 
whatever accompanying internal rules the merged professional leagues deem 
desirable. For the reasons I have already indicated, we believe that this is a step 
in the wrong direction and that the interests of colleges and high schools would 
be injured by such legislation. 

I think it appropriate to note that the NCAA's opposition to the merger has 
in no way been tempered by the pros' campaign last winter and spring to disrupt 
intercollegiate basketball by instituting increased drafting of college underclass- 
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men. This move has now been followed by a call for a draft of all college under- 
graduate players by a leading ABA owner. We deplore these thinly disguised at- 
tempts to force the merger down our and Congress' throats, and believe that the 
pros' selfish and irresponsible activities clearly demonstrate that they cannot 
properly be entrusted with the special privileges and enhanced economic power 
which they are asking Congress to grant in the merger bill. 

It is the NCAA's basic position that no generalized exception to the antitrust 
laws should be enacted by the Congress with such vague wording that no one 
knows precisely what is meant, thus presumably leaving it to the courts to deter- 
mine. Either no antitrust immunity should be granted, or, if such an immunity 
is deemed desirable, then the legislation concerned must contain appropriate 
restrictions and safeguards, with adequate penalties for violations. Above all, 
there should be no misapprehension that a simple merger exemption can be legis- 
lated now, and its consequences for the public dealt with at some other indefinite 
date. Clearly the time to deal with the predictable injurious consequences of 
concentrating even greater power in the hands of the professional leagues and 
owners is when fashioning the very legislation which would grant the increased 
power. 

Any antitrust exemption enacted by Congress should contain, at a minimum, 
the following safeguards : 

1. There should be penalties imposed if a professional team or league (or third 
party) interferes with a student during his sport season or the academic year 
by attempting to have him make a commitment to play professionally. 

This protection is the minimum necessary to protect college and university 
student-athletes from harassment during a time which is supposed to be dedicated 
to academic pursuits. Students should not be subject in this period to pressures 
from club owners to cut their education short in return for the promise of great 
amounts of money, under the express or implied threat that delay may cost 
them their opportunity, or otherwise harassed to the point where academic pur- 
suits become impossible. 

2. The present drafting systems of professional sports should not be legalized. 
I have already discussed the draft under the heading of general antitrust 

issues before the Subcommittee. I will not repeat that discussion, except to re- 
iterate that the NCAA opposes any monopoly arrangement among professional 
sports clubs in one merged sport which provides for the distribution among the 
clubs of the young talent in that sport in a process that eliminates financial com- 
petition between and among clubs for a particular athlete and eliminates freedom 
of choice by the athletes as to the club with which he will play. We recommend, 
therefore, that any merger legislation incorporate a provision stating that it 
will be a violation of the antitrust laws for the merged league or any of its mem- 
bers to: (1) agree to reserve the rights to contract with any prospective player 
beyond an initial period voluntarily agreed upon; or (2) through the use of 
uniform player contracts or otherwise to agree to reserve rights to the services 
of any player beyond the period contracted for or to require payment of com- 
pensation or penalties in the case of voluntary player transfers. Violations of 
this provision would, of course, invoke both the civil and criminal sanctions of 
the antitrust laws. 

3. Provision should be made to protect high schools and colleges from the 
increased impact of the telecasting plans of the merged leagues. 

Permitting the merger of the two basketball leagues will allow them to take 
advantage of existing pi-ovisions of law to combine their telecasting rights in one 
par-kage and through one league office to exercise blanket control over the sched- 
uling of games and the sale of television rights to those games. We anticipate in 
this case the result will follow the pattern of professional football, in which tele- 
vision revenues skyrocketed along with the combined league's bargaining power. 

We believe it is essential that protection from pro basketball telecasts similar 
to the limited protection from professional football telecasts which Congress ex- 
tended in conjunction with the television pooling legislation. Public Law 87-331, 
should be contained in any legislation dealing with professional basketball. Please 
bear in mind that about 20.300 high schools, 630 junior colleges and 1,014 senior 
colleges conduct basketball programs from the first part of November to the end 
of March. There are 700.000 high school students engaging in 15.000 games per 
week. There are 6.500 junior college students playing each season and the four- 
year colleges play 12.500 games a season for 2.~.000 participating students. In 
contrast, the proposed merger involves 26 professional teams with a total of 
approximately 300 players. 
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There are many more schools and colleges competing and more games being 
played — approximately three times as many as in the sport of football — and for 
this reason we join the high schools and junior colleges in urging protection from 
November 1 to April 1, on Tuesday night, and from 6 p.m. Friday to midnight 
Saturday. We recognize this is an extension of the weekly football protection pat- 
tern, but only by 6 hours on Tuesday. We believe it is essential since most of the 
schools and colleges utilize the three dates for scheduling the great number of 
games involved. 

III. EXISTING SPORTS ANTITRUST EXEMPTING SHOULD BE TIGHTENED 

Finally, I would like to bring to the Subcommittee's attention a matter, touched 
upon in connection with H.R. 11033 in an earlier part of my testimony today, 
which is of major importance to this country's high schools and colleges, which we 
believe to be directly related to the subject matter of these hearings, and on which 
action is urgently needed. It is the statutory protection from conflicting Friday 
night or Saturday telecasts of professional football games extended to high 
schools and colleges by Section 3 of Public Law S7-331. 

This protection was initially extended in connection with the television pooling 
exemption in 1061, and amended to include specific protection for high schools 
in connection with the 1966 football merger legislation. I doubt that when the 
protection was first extended anyone could have predicted the tremendous growth 
of television coverage of professional football which has since occurred. The 
high schools and colleges have had many occasions to be thankful for the pro- 
tection extended to them in order to protect their football gate receipts, a princi- 
pal source of athletic program revenue, from the impact of the pros. 

Yet, while the antitrust exemptions have enabled the NFL to increase the tele- 
vision income from its three network packages to $47 million annually, this has 
apparently not satisfied its appetite for television revenues. In recent years we 
have seen repeated attempts to penetrate the statutory protection, while still 
retaining its benefits. In 1970 there were 13 professional football games telecast 
on Friday evenings and on Saturdays during the period supposedly protected by 
the statute. The League claimed this practice was not precisely covered by the 
statute because the games concerned were "dropped out" from the League pack- 
age to be televised individually. Similar telecasts were again threatened during 
1971 and it took intervention by the Justice Department to persuade the profes- 
sionals to stop this practice, which they did for the time being. Since they refused 
to concede that their acts violated the terms of the statute, it was clear, however, 
they might reintroduce the practice whenever it suited them. 

In fact, just last week we learned that the pros were engaged in arranging 
at least 8 telecasts of NFL games during the first weekend of the protected 
period this fall, on the 8th and 9th of September. Ninety-three intercollegiate 
games are scheduled for those dates, and we have confirmed that at least 7 of the 
pro telecasts will conflict with local college games. We must assume that still 
more Friday night and Saturday telecasts, and consequently still more injury 
to local high schools and colleges, are planned for the remaining weeks of this 
fall's contract with the Hughes Sports Network to show a "Professional Foot- 
ball Game of the Week" (consisting of thirty minutes of film of a selected game 
played the preceding week) on Friday nights for 16 weeks beginning September 
15, 1972 over a network of 140 stations throughout the country. We believe that 
both of these groups of telecasts violate the conditions imposed upon the tele- 
vision pooling exemption provided by Public Law 87-331, and we are taking 
steps to bring them to the attention of the Justice Department. 

In its 1966 report on the professional football merger bill, the Senate Judiciary 
Committee noted that it understood the pros had asserted a claim that they 
could make selected telecasts within the protected period, even in conflict with 
high school and college games, and stated that : 

The committee views the practice of telecasting professional football games 
at those times traditionally used for the playing of high school and college 
games as a serious threat to the scholastic athletic programs. The committee 
intends to maintain a close scrutiny on this practice with a view of deter- 
mining at a later date whether further legislation is necessary to circum- 
scribe such a practice. 
When it made this statement, the Committee had been informed that only a total 
of five telecasts of an NFL game had been made on Friday nights in the preceding 
11 years. 
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In view of the XFL's recent, repeated invasion of the protected period, we be- 
lieve that amendment of the statute to close any loopholes, real or merely argu- 
able, is of critical importance. There should also be clear provision for enforce- 
ment by injured private parties, so that in the event of a violation or threat of a 
violation those directly affected can seek immediate redress in the courts. 

We, therefore, request amendment of Section 3 of Public Law 87-331 so as 
specifically to declare that it is unlawful for any party to a television pooling 
agreement to permit a telecast in conflict with an interscholastic or intercollegiate 
game during the protected period, and by expressly incorporating this prohibition 
into the antitrust laws, to facilitate private as well as governmental enforcement. 
This amendment is urgently needed to prevent erosion of protection Congress has 
already clearly found to be in the public interest, and we urge that the Congress 
act on it with the greatest possible dispatch. 

We believe, in addition, that the protection extended by Section 3 may be 
seriously eroded by the Federal Communications Commission's new rules per- 
mitting cable television systems to import broadcast signals from distant televi- 
sion broadcasting stations. These rules would allow cable systems to import a 
permitted Friday night or Saturday pro telecast from an area where there is no 
conflicting high school or college game into areas where there are such games, 
causing severe injury to the high schools and colleges concerned. We have asked 
the Commission to make the necessary provisions in their regulations to avoid 
the erosion of Public Law 87-331's protection. The Commission is presently con- 
sidering this issue as a part of a rule making proceeding involving the carriage 
of sports programming. We understand, however, that it harbors some doubts — in 
the absence of further guidance from Congress — as to its authority to issue the 
necessary corrective regulations. If the FCC fails to issue such regulations, fur- 
ther amendment of Section 3 will be urgently needed. 

IV. CONCLUSION 

In conclusion, we submit that the legislation before this Subcommittee is by 
no means simply a matter of the economics of the individual professional clubs. 
The extent to which professional sports are subject to the restraints of the anti- 
trust laws — or freed from such restraints — has consequences affecting the educa- 
tional welfare of the student-athlete, the national interest in the protection of 
school and college athletic programs and the bargaining relationship between a 
professional club and an athlete. We believe that the issues raised are of impor- 
tance to the nation at large and that any legislation must take account of these 
broad interests, which go far beyond the immediate financial ambitions of a 
handful of millionaire owners. 

Mr. Byers. As to our summary position on the number of bills be- 
fore you, we support H.R. 11033 as we understand the intent of the 
bill, subject to some clarification of it. Nevertheless, we support that 
bill. 

On House bill 10185 and related bills, we oppose that legislation 
strongly. We oppose it was we will set forth because it is incomplete 
and indefinite and implies broad sanctions for present practices in 
professional sports. It would imply congressional endorsement it seems 
to us if you adopt those types of bills. 

We support the intent of H.R. 1206 but believe it is too narrow in 
that it merely subjects baseball to the antitrust statutes. We concur in 
statements you made today, Mr. Chairman, that the human mind 
logical^ should approach this problem by bringing all professional 
sports under the antitrust laws and then in the wisdom of Congress — if 
the professional operators can indicate that there are isolated practices 
peculiar to their business that need exemption from the antitrust 
laws — they should argue for those specific well defined exemptions be- 
fore the Congress. 

Finally, we oppose H.R 2305 because it merely brings the sports 
under the antitrust laws and then releases virtually every business 
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practice and modus operandi they have, releases those from the anti- 
trust laws. 

The Chairman. May I interrupt, if you don't mind ? 

Mr. Bters. Please do. 

The Chairman. I take it that you and your colleagues and associa- 
tions favor the bill I have offered because primarily you are opposed 
to the common draft, you are opposed to the reserve clause, you are 
opposed to the power of a blacklist, and opposed to the power of a 
commissioner, and object to the throttling of player negotiations, and 
you are opposed to the blacking out of TV and moving of franchises at 
will from one city to another. Am I correct in that or did I go too far? 

Mr. Bters. You didn't go too far. You are substantially correct. I 
think there are other practices which should be included in your list, 
practices which create an owner monopoly arrangement that affects 
the welfare of the college student at least and affects the welfare of 
the community. I refer to the owners' monopoly bargaining position 
on community facilities and community uses of those facilities, so I am 
not sure those items you enumerated swept up their monopoly bargain- 
ing power as far as franchises and franchise facilities are concerned 
and we think this has an injurious effect upon community tax financ- 
ing of school and college athletic programs. I will elaborate on that as 
I go through this, sir. 

The Chairman. Proceed. 

Mr. Byers. Probably this is repetition but we think this issue, to sum- 
marize it again, is much broader than the economic interests of a hand- 
ful of owners of basketball franchises. We believe this whole issue 
simultaneously involves the education and welfare of the student 
athlete, the national interest and protection of high school and college 
athletic programs and the significance of a monopoly power in bargain- 
ing relationships between a club and an athlete and between a club and 
a community. 

The Chairman. Does your organization advise prospective football, 
baseball, and hockey players who might be opted by any of the leagues ? 

Mr. Bters. I am not sure I understand the question. 

The Chairman. Does your organization provide any advice and 
counsel to players in high schools and colleges that show prowess in 
any of these sports, professional sports? 

Mr. Bters. The NCAA has a rule which permits a student athlete 
to obtain advice from a lawyer, to obtain advice from a faculty member 
of his institution, athletic director, or coach, as to the wisdom of enter- 
ing into professional contracts. 

Our rules specifically preclude payment of money to those people 
for that service because of an agency requirement that if a student 
athlete does enter into an agency agreement to be represented in nego- 
tiations with professional sports organizations, he loses college eligi- 
bility at that point. 

The rule restricts the payment, but it does not restrict the seeking of 
advice from the faculty, law professors, or whoever for his own guid- 
ance. 

The Chairman. Thank you. 

Mr. Bters. Going through the statement, in the interest of hitting 
some high points and going to page 2. we believe, in the middle of the 
paragraph, that the action of the Congress in approving the pro foot- 
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ball merger generally implied that professional sports operations are 
exempt from the antitrust laws. 

We submit that there are more today — at the date of these hear- 
ings — that there are more practices going on in professional sports 
which violate the antitrust statutes — the intent of the statutes, the 
principles and philosophies behind them — than ever before. 

We refer to such practices as player drafts, restrictive provisions in 
leaguewide uniform player contracts, exclusive territorial franchise 
allocations, restrictions of ownership to a tight group of wealthy indi- 
viduals, multiple ownership between leagues and among sports, tie-in 
requirements by these multiple owners in offering rights for programs, 
television and radio and, finally interlocking directorships. 

Our point is expanded somewhat, in paragraph two, by saying that 
there are more monopoly-type practices existing in professional sports 
today than ever before, and I have been an observer on the scene as a 
sportswriter or administrator in sports for close to 30 years. 

Page 3 emphasizes the fact that very few people are happy with 
the way things are. You have sufficient testimony already on that point. 
The Supreme Court apparently is not going to resolve what obviously 
is an anachronism and an absurd contradiction and it has said, in 
effect, that Congress should do that. 

The Chairman. Before you leave page 3, do you believe that if we 
pass the bill just per se to allow merger between the two basketball 
leagues, that that might interfere with the theory of collective bargain- 
ing before the NLKB f ? 

Mr. Bters. I am not qualified on that question, Mr. Chairman. I do 
have great difficulty in understanding how you can pass a merger bill 
which legalizes only the merger but does not legalize associated busi- 
ness practices. I will differentiate. 

I can remember when the football bill went through, and I am famil- 
iar with the end run to which you alluded earlier. I think it was 
Mr. Carothers, counsel for the NFL, saying afterwards, "We assume 
that everything we did independently, we can now do collectively." 

I think that was generally the attitude coming out of that legisla- 
tion. So I have a fear that even if you were to streamline the basketball 
merger bill to merely state that it sanctions these people living to- 
gether — but how they live together shall be totally under the antitrust 
laws — I would have some difficulty understanding why the owners 
want the merger. 

Because, as our statement outlines, the owners have profit in mind 
and they are concerned about player costs. One of the main principles, 
or one of the main reasons they are asking for the merger, is to legalize 
a common draft which is a tight player recruitment, procurement 
device. 

The Chairman. That is exactly what happened when we approved 
the merger of the two football leagues. The questions we addressed to 
the commissioner of football indicated that all they wanted was the 
merger, but it appears later on that they felt that they secured more 
than a merger. 

They argue they secured the right of a common draft, and all of the 
other restrictions that could be placed upon the players. 

Mr. Byers. I think that is the common interpretation. On page 4, we 
wish to make these specific points. The antitrust laws should apply 
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equally to all professional sports and the special treatment accorded by 
historical accident to professional baseball should be ended. 

Accordingly, the NCAA supports H.K. 1206 and identical bills to 
bring professional baseball under the antitrust laws and supports, with 
qualifications, H.R. 11033 and parallel bills to place all organized 
professional team sports under the antitrust laws. 

We oppose H.R. 2305 to the extent that it would exempt from the 
antitrust laws various anticompetitive arrangements among profes- 
sional sports clubs. It is these exemptions which have permitted the 
monopoly practices with which great segments of the public are thor- 
oughly dissatisfied. 

The antitrust exemption sought by the professional basketball owners 
would solidify their already great monopoly power to the detriment of 
intercollegiate and interscholastic athletic programs and of individual 
athletes and, if it is to be granted, should incorporate appropriate safe- 
guards to minimize its anticompetitive effect. 

Therefore, we oppose adoption of H.R. 10185 and identical bills and 
urge that, if such a measure is adopted, it be appropriately amended. 

Our experience with existing antitrust exemptions for professional 
sports shows that they are in need of modification. I should say that 
the schools and colleges have been forever grateful that when Congress 
approved the football merger and allowed them to pool their television 
rights. Congress did build in protection for school and college football 
from 6 p.m. Friday through all day Saturday, and that has been of im- 
mense value to us. It has been of immense help in reducing the adverse 
effects of the professional football telecasts upon college and school 
football frames. 

However, we hold that the National Football League, as of today, is 
violating the intent of Congress, through a strained interpretation of 
the law, in our judgment, and is in the process of televising individual 
games against schools and colleges within the protective period. 

While we are in the process of attempting to go through the Justice 
Department, we would urge that in these proceedings, section 3 of 
Public Law 87-331 be appropriately amended to clarify this one area, 
and to carry forward the intent of Congress as is set forth in the backup 
papers to that legislation. 

I did want to point out in the latter part of page 5 that our member- 
ship is composed of some 700 colleges, and there are approximately 
1.028 four-year colleges which spend over $269 million annually pro- 
viding intercollegiate athletics. 

This does not include intramural or physical education, but purely 
intercollegiate competition for more than a quarter of a million stu- 
dents. It is extremely important for Congress to understand, as I men- 
tioned earlier, there are only 85 colleges, more or less, that generate 
enough income to meet their intercollegiate budgets, which means 
higher education today is subsidizing intercollegiate athletics by $10 
million annually. 

The Chairman. May I ask, you communicated with the Department 
of Justice concerning "TV," is that what you stated? 

Mr, Byers. Yes. 

The Chairman. Did you get any reply from the Department of 
Justice ? 



279 

Mr. Byers. Last year, the Justice Department told the XFL that 
they should cease and desist from televising- these, what we call in 
slang terms, these drop-out games. They should cease and desist from 
televising these games against the schools and colleges in the protected 
period. 

The XFL acceded to the Justice Department's request, but did not 
concede that their actions violated the law. By that I mean they stopped 
the dropout conflicting football telecasts that year (1971) but they are 
about to do the same thing this year. 

The Chairman. Would you mind putting that correspondence in 
the record ? 

Mr. Byers. Yes, sir ; we have it. 

The Chairman. Both your communication to the Department of 
Justice and its reply. 

Mr. Byers. IVe will, and with your permission, Mr. Chairman, we 
would like to list the games this year that the NFL now is proposing 
to telecast, which we contend are in violation of the law. We would like 
to put that list of games in the record. 

The Chairman. We will be glad to receive it. 

Mr. Byers. Thank you, sir. 

(For correspondence between the National Collegiate Athletic Association 
and the Justice Department, and the list of games this year that the XFL now 
is proposing to telecast, promised by Mr. Byers, see enclosures to letters dated 
August 17 and September 21, 1972, from Philip B. Brown, of Oox, Langford & 
Brown, to Hon. Emanuel Celler, beginning at pages 288 and 204. 

Air. Byers. The point I make on page 6 is that higher education, 
which is generally conceded to be facing its greatest financial crisis 
in the history of higher education in the United States, is subsi- 
dizing collegiate athletics by $10 million and we are here trying to 
protect our program, not from the standpoint that we are making 
capital gains or quick depreciations, which is the attitude of pro- 
fessional owners, but we are here trying to protect our revenues and 
protect against damage to these programs so we don't have to drop 
sports. 

That is our mission and our great concern among all of the ath- 
letic people today, is that the intercollegiate and interscholastic pro- 
grams are going to have to be curtailed because of these events and 
I submit to you that the national interest is better served by expand- 
ing school and colleges programs as opposed to financial profits for a 
small group of owners. 

The Chairman. Actually, have you negotiated with the various 
leaders in football and baseball and hockey teams to see if they could 
negotiate some sort of settlement on that matter. 

Mr. Byers. My experience is that the professional sports owners 
have no concern, directly or indirectly, with the welfare of inter- 
collegiate sports. I have found through the years, with one or two 
exceptions, that professional ownerships will always opt for the dollar. 

Theirs is purely an economic interest and if making money hurts 
the school and college programs, they couldn't care less. 

The Chairman. Have you had any direct correspondence between 
the so-called high commissioner of these sports and yourself? 

Mr. Byers. I have extensive correspondence with the commis- 
sioner of professional football, for example, on the very issue we just 
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talked about and secured no relief at all in our correspondence and fol- 
lowing- that exchange we went to the Justice Department in the 
manner I indicated earlier. 

The Chairman. Can you put in the record any direct correspondence 
you had with the high commissioner of football ? 

Mr. Byers. Yes, sir ; we will be happy to. 

The Chairman. I mean have you any direct correspondence ? 

Mr. Byers. Yes, sir. 

The Chairman. Will you put it in the record ? 

Mr. Byers. I will, sir. 

The Chairman. Put both your letters and the replies in the record. 

Mr. Byers. I will be happy to. 

The Chairman. Thank you. 

(For correspondence between the National Collegiate Athletic Association 
and Commissioner Rozelle, National Football League, as well as with other pro- 
fessional sports leagues, promised by Mr. Byers, see enclosures to letters dated 
August 17 and September 21, 1972, from Philip B. Brown, of Cox, Langford & 
Brown, to Hon. Emanuel Celler, beginning at pages 288 and 294). 

Mr. Byers. Going on to page 7, we made this point earlier. This is 
an expansion of the summary points I have just referred to and we 
state our view that they should apply equally to all professional 
sports. 

In citing these pages, the question we have on some of these bills 
are noted, and on page 8 we make the point that we have considerable 
difficulty in believing that the bulk of the restricted practice prevalent 
in pro sports exist for any other reason except economic interests. 

We are not persuaded that their excuses for many of the practices 
are for equality in league competition. We are not persuaded indeed 
that such an argument is factually supported. 

The Chairman. You state in your statement on page 8, "I have 
never been persuaded that the bulk of the restrictive practices preva- 
lent in professional sports exist for any real reason other than to serve 
the economic interests of the small group of owners who profit from 
them," and we are told, for example, that it might be essential to permit 
the merger of the two basketball leagues so as to equalize one team with 
the other. What is your comment on that ? 

Mr. Byers. I don't believe that is so. I think it is designed, the mer- 
ger is designed to cut costs and increase profits, but I rind nothing in 
their contemplated action for league balance. You could have league 
balance many ways; for example, put a limitation on the number of 
new players a club may secure each year; limit the total dollars 
spent annually for salaries, a ceiling on gross salaries ; or a distribu- 
tion formula for income, that is a sharing of gate receipts and televi- 
sion receipts. 

There are many different ways and means you could use to balance 
the league strength by balancing league income, but it doesn't hold up 
in any sense that the draft system or its accompanying reserve clause 
is primarily a league-balancing device. It is a player-control device, 
a device to cut recruiting costs to the bone in the player procurement 
system. 

It puts the athlete into a tube and shoots him down the tube to the 
club and holds him here. That is all it is. It cuts the recruiting costs. 
The NCAA would love to have a draft system of high school athletes. 
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I guess in the big- colleges it would save over $75,000 a year, but obvi- 
ously we don't think it would be proper. We don't think it is proper 
either for the professional sports to carry on this way. 

The Chairman". Do I understand that most of the professional foot- 
ball players have been college graduates or near graduation? 

Mr. Byers. I would say that, and Mr. Garvey may have better 
statistics, but I would say 99y 10 percent of the NFL roster is com- 
posed of college-trained athletes. 

The Chairman. So, for example, the argument that the common 
draft would help equalize the team would, in effect, penalize these col- 
lege players ; would it not ? 

Mr. Byers. Yes. I don't think it is proper to put the young man 
coming out of college into this tube and tell him where he is going to 
play and for how much he is going to play and he can't play any place 
else. That simply does not seem logical. I never understood why O. J. 
Simpson, one of the greatest athletes in college football and one of 
its brightest personalities, born in San Francisco, all-American at 
USC, idolized in California like no other sports figure in his senior 
year, suddenly had to go to Buffalo to play football and couldn't go 
anywhere else in this country. I don't understand the logic of that. 

The Chairman. I don't know if you know this or not. What is the 
percentage of college men in the professional basketball leagues ? How 
many are there? What is the percentage, if you know? 

Mr. Byers. I would imagine it is about the same percentage, in fact 
possibly even higher, but I am sure it is almost the same percentage 
of college-trained athletes that are in both the ABA and NBA. 

Mr. McClory. Will you yield for a question ? 

The Chairman. Surely. 

Mr. MgClory. As I understand the draft, that without a draft a 
wealthy team or the owners of a wealthy club would be in a position to 
bid for all of the good players, and in baseball they could take nine 
of the best and in these other sports they could really corral all of the 
good players and the balance would disappear almost immediately 
in that sport, and do you not like that proposition ? 

Mr. Byers. I think there is a problem there, but I don't think the 
solution is the right one. 

Mr. McClory. And sometimes some of the colleges still get the best 
players year after year and dominate the sport, as we have seen it. 

Mr. Byers. Yes, but the way the different conferences deal with it, 
and the NCAA is about to deal with it in the same way, is to limit 
the number of new players you can take in. Several athletic colleges 
have done it for years; for example, Big Ten in your area has done 
that. 

Mr. McClory. That would still require some kind of agreement be- 
tween all of the clubs and if they can't agree among them to have 
a draft system they certainly couldn't agree to say have a draft system 
applying to only one, two, three, four or five players and just a sort 
of modified system, or are you suggesting the way that the draft sys- 
tem operates now is bad and I might even agree with that as far as 
individual players are concerned, and you cited a good example, but 
nevertheless there should be some other types of agreement to permit 
balance for the good of the sport for the competitive aspects of the 
sport. 
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Mr. Byers. I think that is exactly what I am saying. I think the 
draft system is bad because of its restraints upon individual rights, 
but I don't oppose the concept of some other device to maintain some 
balance. I think you said exactly what I wanted to say. 

Mr. McClory. I think the commissioner of baseball said that the 
other day when here commenting in a post mortem on the Curt Flood 
case, saying, "Well, we should make changes so as not to tie up a 
player indefinitely and the reserve clause should be modified." I think 
that in a sense there is a tendency or inclination to revise our thinking 
on the overall subject of the draft and reserve clause, but not to the 
extent of rejecting the whole concept if we are going to continue to 
have professional sports in the general nature that we have them. 

Mr. Byers. I can see a need for a device for maintaining league 
balance. 

The Chairman. Wouldn't you say that the common draft and all of 
these other restrictions are something that is to the greatest advantage 
of the owners rather than the players? 

Mr. Byers. I totally agree. 

The Chairman. And that the merger would enable them to level 
out the salaries of the players, and that the argument for this to level 
out the salaries of the players would not hold water under antitrust 
scrutiny, am I correct in that ? 

Mr. Byers. I agree with you on that ; yes, sir. 

The Chairman. Wouldn't you also agree with the Supreme Court's 
ruling that baseball is a business and that in no other business, in no 
other activity in the country does the Government sanction restrictions 
on plaver's rights or on the employee's rights? This would be the only 
case, if we pass these immunization bills, where the Government would 
place a sanction, an approval upon any arrangement that would 
restrict player's rights of employment, am I correct in that ? 

Mr. Byers. I assume that to be so. I guess I would have to use 
Senator Ervin for my authority on that, but I assume that is true ; yes, 
sir. 

The Chairman. All right. You may continue your statement. 

Mr. Byers. I will try to move along, sir. We are concerned about 
the ambiguity of H.B. 10185 and the implications that it approves 
many of their related business practices and we cite, going to page 9, 
our view of some of those other bills and I have already stated, sir, 
our position in opposition to some of them and why we feel that way. 

I do want to expand a point that I don't think has been adequately 
developed in these hearings. I think it is a point that Congress really 
does not fully understand and I urgently express the hope that you 
and your colleagues will get into this phase of professional sports 
operation, because it is a critical phase, I am now at the bottom of 
page 11, or in the middle of it. 

We are talking here about the monopoly ownership control of fran- 
chises and the staking out of exclusive territorial rights which give 
members of this private club, whatever the professional sport is, a 
fantastic amount of bargaining leverage when they go to a city to 
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discuss locating a franchise there, virtually dictating their terms as 
to the size of a stadium, rental provisions, and so on. The monopoly 
power and leverage an owner has when he decides to leave a city and 
go someplace else is also very much unless the city accedes to his 
demands. 

In the Senate hearings, Mr. Chairman, we submitted in some detail 
the story in Philadelphia, which is a city with a big deficit and that 
deficit has been increased by the subsidy it has to provide for Veterans' 
Stadium. In the hearing, we also cited the Cincinnati situation in 
which the city took on a debt to get professional football and baseball 
teams there, took on a deficit financing of the stadium, and at the same 
time cut the budget both as to hours of study offered and to extra- 
curricular activities including athletics in schools. The Cincinnati 
detail is not in these pages, but I wanted to make reference to the fact 
it is in the Senate's record. 

It is critical to realize that, when this occurs, when a city takes on 
additional debt, like many cities are taking on in financing a profes- 
sional football stadium (ironically, in many cases, for millionaire 
owners), the first thing that is cut is the school budget and the first 
thing cut in the school budget is extracurricular activities, that means 
the band, and that means athletics. It is noteworthy here, on page 12, 
in the District of Columbia. 

The Chairman. Would you say the conclusion is that the require- 
ments for rental minimums and stadium requirements and the other 
such restrictions imposed by the owners are a direct burden upon the 
public as well as the players ? 

Mr. Bteks. It is a burden on the taxpayers. It results in restricted 
city service in other areas and, when the budget knife comes, it usually 
cuts out school activities, particularly extracurricular activities. As an 
example, I would like to use Kansas City if you will indulge me, be- 
cause I want to dramatize this. We have two millionaire club owners, 
Mr. Kauffman owns the Kansas City Royals, and Lamar Hunt the 
Kansas City Chiefs, and, through different devices, they persuaded the 
county — it is Jackson County in which Kansas City, Mo., is located— 
to build not one stadium but two, a baseball and football stadium. 

The total expenditure is going to be something like $67 million. 
The two professional teams have exclusive leasehold arrangements. 
This means that any other rentals that come in, any other events that 
are brought into those stadiums, the income will go to the pro- 
fessional clubs and not to the county or to the sports commission that 
operates the two stadiums. 

The bonds have to be paid off in 14 years and I want you to get 
this, $49 million of those bonds will be paid only by the taxpayers, and 
there is absolutely no way per contract that any income generated by 
those two stadiums will go to pay these particular $49 million in 
bonds. 

I do not believe that 95 percent of the taxpayers in Jackson County, 
Mo., knew, when they voted for those general obligation bonds, that 
the professional teams were not going to generate the income entirely. 
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The plain fact of the matter, and we have it on evidence from gov- 
ernmental authority, is that in 14 years the taxpayers are going to pay 
off $49 million of the bonds to finance the $67 million-plus facility. 

Let me tell you what has happened in interscholastic sports in Kan- 
sas City. Last spring, and we only have nine interscholastic sports, 
and last spring golf and tennis were abandoned and track was only 
able to be conducted because private citizens donated $12,000 to main- 
tain the track program at the 11 senior high schools in the city. This 
year the management of the interscholastic athletics put in for $210,- 
000 to run nine sports. 

The Board has cut it to $120,000. and $108,000 of the $120,000 must 
go to salaries which means $12,000 for equipment, transportation, in- 
surance, officials, field upkeep and everything else associated with the 
program to maintain these nine sports, and the result of it is the sports 
program is going to be reduced for the coming academic year of 1972- 
73/ 

What I am saying to you gentlemen is that when you legalize in a 
general way the professional sports practice you sweep up this myriad 
of things they do and one of the most critical things they are doing is 
through monopoly ownership, assignment of territorial rights, and 
movement of franchise; they whip communities into making atrocious 
financial moves that hurt the high schools. I think that ought to be 
changed. 

The Chairman. In New York City, from whence I come, the city, 
at taxpayers' expense, paid for the substantial upgrading of Yankee 
Stadium occupied by the Giants of the XFL. Then Xew York City 
was confronted with the catastrophic announcement that the football 
team was moving to Xew Jersey. After paying for new parking and 
practice facilities, and generally improving the stadium, the taxpay- 
ers are left high and dry. 

Do you think that is detrimental or to the advantage of the public? 

Mr. Byers. I think it is detrimental and sports fans are, first of all, 
taxpayers. Once the sport fan financially understands he is subsidiz- 
ing these stadiums for the millionaire owners, he is going to look at 
it, I think, as a taxpayer first and sports fan second. 

I was talking, Mr. Chairman, on page 13 about multiple owner- 
ship. This is a new development. I think it has most serious conse- 
quences for the welfare of sports in this country, and I think you 
ought to look at it closely. 

The Chairman. Why don't you read page 13 since it is very 
important. 

Mr. Byers. On page 13 at the top, that has to do with what I said 
a moment ago. 

Yet this huge public investment in professional sports facilities is not re- 
flected in public ownership of teams or participation in pro sports' councils. 
These privileges are retained for the most part by a tight group of wealthy 
individuals. 

And if I may insert, it is somewhat ironical that so many profes- 
sional owners here want to get exemption from antitrust laws and have 
the public and Congress trust them and they don't trust the public 
at large to have ownership of "pro" teams in their own community- 
That seems to me somewhat contradictory. 
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Indeed the group is so closed that as the number of pro sports franchises 
lias increased in recent years, multiple ownership has become common. Examples 
include : Abe Pollin's ownership of the NBA Baltimore Bullets and a new XHL 
franchise; Charles Finley's ownership of the Oakland Athletics, the ABA 
Memphis Pros and the NHL California Golden Seals; Nick Mileti's ownership 
of the NBA Cleveland Cavaliers, the AHL Cleveland Barons, a World Hockey 
Association franchise and part ownership of the Cleveland Indians: and Jack 
Kent Cooke's ownership of the L.A. Lakers in the NBA, the L.A. Kings in the 
NHL and an interest in the Washington Redskins of the NFL. 

It is interesting in Kansas City, a neAv expansion franchise of the 
National Hockey League, there were four or five contending paities 
or groups in the Greater Kansas City area striving for the franchise', 
and it went to a group which had as its major operator the son of the 
New York Rangers' owner, so that the franchise in Kansas City is still 
being kept up in this tight ownership group through a parental ar- 
rangement with the son. 

So that is our point there. We think it is a new device and raises the 
question of joint directorships, joint control of television rights over 
several sports, tie-in leasing of time in TV, and radio and program 
advertising. In any other business, this would violate the antitrust 
laws. 

The Chairman. We have testimony that indicates that there are 
eight basketball owners who in turn own hockey teams, is that correct I 
That was made manifest to me this year. 
Mr. Byers. It possibly can be. 
The Chairman. You may proceed. 
Mr. Byers. Thank yon. sir. 

Going on to page 14 we reiterate here the basketball merger bill 
shall not be adopted in its present form. We think it is vague, indefi- 
nite, and carries the implication that it sanctions much more than 
some of the "pro" owners lead you to believe they want sanctioned. 
And it also does not provide for the necessary protection of school and 
college athletics. 

We think this is essential. We cite, going on to page 16, that the 
professional basketball people, knowing the position we are taking 
before the Congress, last year engaged in rather substantial disrup- 
tions of our college teams by middle-of-the-season signing. Nonetheless. 
our opposition to the merger bill remains firm. 

On page 17. we say that antitrust exemptions enacted by Congress 
should contain at a minimum the following safeguards : 

First, there should be penalties imposed if a professional team or 
league or third party interferes with a student during his sports sea- 
son or academic year by attempting to have him make a commitment 
to play professionally. 

Second, the present drafting systems in professional sports should 
not be legalized. 

Third, provision should be made to protect high schools and colleges 
from the increased impact of the telecasting plans of the merged 
leagues. 

On page 19 we wish to bring to your attention the number of com- 
petitions in high schools, in senior and junior colleges, which is in 
the middle of the page : Please bear in mind about 20,-300 high schools, 
630 junior colleges and 1,014 senior colleges conduct basketball pro- 
grams from the first part of November to the end of March. 
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There are 700,000 high school students engaging in 15,000 games 
per week. There are 6,500 junior college students playing each sea- 
son. In the 4-year colleges, they play 12,500 games a season for 25,- 

000 participating students. I want to make the point that in contrast, 
26 j)rofessional teams with a total of approximately 300 players, are 
involved in this situation. Because there are many more schools and 
colleges competing and more games being played, approximately three 
times as many as in the sport of football, we join the high schools 
and the junior colleges in urging protection from pro basketball 
telecasts. 

The schools and colleges play most of their games from November 

1 to April 1, and we need protection on Tuesday night and from 6 
p.m. Friday to midnight Saturday. We recognize this is an extension 
of the weekly football protection pattern, but we urge extending the 
protection only 6 hours. The 6 hours on Tuesday is the only exten- 
sion. We believe that extension is essential because of the much great- 
er programs in basketball in schools and colleges. 

Paragraph 3 on page 20 is a reiteration of something we covered^ 
Mr. Chairman, about encroachment of professional football on the 
already protected period for school and college football and it re- 
fers to the dropout games. We discussed that and you asked me to put 
some material in the record, which I will certainly see that it is done 
immediately. 

On page 22 we do have a reference back in the original report, 
in 1966, as to what the committee wanted, and we think the profes- 
sionals are violating the intent of Congress; in fact, the actual law 
of Congress as well. 

Page 24 in conclusion, we submit again that the legislation before 
this subcommittee is by no means simply a matter of economics of 
the individual professional clubs. The extent to which professional 
sports are subject to restraint of the antitrust laws or free from such 
restraint has consequences affecting the educational welfare of the 
student athlete, the national interest in the protection of school and 
college athletic programs and the bargaining relationships between 
a professional club and an athletic and a professional club and a 
community. 

We believe that the issues raised are of importance to the Nation 
at large and any legislation must take into account these broad in- 
terests which go far beyond the immediate financial ambition of a 
few millionaire owners. 

Thank you kindly for taking this much time to hear us. 

The Chairman. I believe we have interrogated you quite a bit and 
I hope we have not held you up too much. 

Any questions, Mr. McClory ? 

Mr. McClory. I have a few questions, if I may. 

On page 1Y of your statement, you made a statement against the 
interference by professional sports with students and then recom- 
mended there should be a penalty. What kind of a penalty should 
be imposed? Is this a criminal penalty? 

Mr. Bters. Yes. 

Mr. Thomas. Congressman, what we had in mind was that it should 
be a criminal penalty and also a fine. 
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Mr. McClory. Does the student's age have anything to do with it, 
that is, being 18 or over, his legal rights to make a contract under the 
State law? Would that affect your judgment? 

Mr. Thomas. No, sir ; I don't think it would. What we are looking 
for here, what we believe is necessary is a minimum protection from 
harassment for student athletes during the term of their academic 
year. 

We are not necessarily asking for any blanket, 4-year type rule 
that the "pros" have imposed in the past, but that there would be 
at the least a protection from harassment and attempts to compel 
the students to sign contracts during the approximately 9-month 
period of the academic year. 

Mr. McClory. Page 19, you join with the high schools? 

Mr. Byers. Can I make a point first ? 

Mr. McClory. Sure. 

Mr. Byers. I would like to clarify, and I am not sure we did a 
good job on this in the Senate hearings. In opposing the draft we say, 
"Fair enough, if you want to come in and the boy has sufficient skill 
to sign him before he gets his college degree, sign him in the summer- 
time so you don't disrupt the academic year or playing season he is 
engaged in." 

There are loyalties as to teammates and so on, but if you legalize 
the draft I want you to bear in mind that to be able to draft you have 
to have a starting date. In other words, the pro owners have to agree 
that at a certain age and a certain time of the year they will take 
those players of that age and submit them to this roulette- wheel draft. 
So you have to decide when may they draft if you legalize that draft, 
and we say at that point, sir, if you legalize the draft we then urge 
that the date would be at the end of his college education as a logical 
time to start the draft, which is the time the pros themselves have 
derided. Thank 3^011. 

Mr. McClory. On page 19, you state you join with the high schools 
to exclude TV programs on professional games from f> p.m. Friday 
through Saturday and also Tuesday night. Do you have information 
as to what percentage of pro games are played during those times ? 

Mr. Byers. No: I do not have information on the percentage of pro 
games. We have detailed statistics which we can give you as to the 
number of school and college games played on those dates. I think most 
of the pro games are played on Sunday and some weeknights, but I 
do not believe that Tuesday night, for example, is a particularly 
heavily used date for their programs. 

Mr. McClory. The effect of that is to encourage interscholastic and 
intercollegiate sports to be played in the daytime which I guess is the 
current pattern, and encourage professionals not to televise at that 
time ? 

Mr. Byers. Precisely ; those dates are most commonly used by high 
schools and colleges. 

Mr. McClory. You mentioned how the taxpayers subsidize sports 
arenas in the various cities that compete for these franchises of big- 
pro teams. Do you think there should be some subsidy bv the profes- 
sional teams, for instance, or intercollegiate or interscholastic sports? 

Mr. Bters. No, sir; I don't, Mr. McClory. There may be wavs of 
taxation on professional sports profit, ticket sales, which can be chan- 
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neled back into the community to support these extracurricular pro- 
grams of the schools of that community. 

The colleges are not looking - for the professional sports dollars, but 
we would suggest to you it might be a way to help the debt-ridden 
school programs, extracurricular programs in the different large cities. 

Mr. McClory. Thank you very much. I know we have as our next 
witness our colleague from Congress. 

The Chairman. Thank you very much. That will terminate your 
testimony and we are grateful to you for a very fair and credible, per- 
suasive, and lucid statement. TVe are grateful to you and your col- 
leagues. 

Mr. Byers. I appreciated the opportunity, Mr. Chairman, to give 
you this testimony, and we thank you. 

(Subsequently, the following additional information was supplied :) 

Cox, Langford & Brown, 
"Washington, B.C., August 17, 1972. 
Hon. Emanuel Celler, 
Rayburn House Office Building, 
Washington, B.C. 

Dear Chairman Celler : In response to the request made to Mr. Walter Byers, 
Executive Director of The National Collegiate Athletic Association, during his 
appearance at the Antitrust Subcommittee's August 9, 1972 hearing on H.R. 
11033. H.R. 1206, H.R. 2305 and H.R. 10185, we submit the following documents 
for inclusion in the record of the hearing : 

(1) A letter dated September 4. 1970. from Mr. Byers to Mr. Pete Rozelle, 
Commissioner of the National Football League ; 

I2l A letter dated September 15. 1970, from Mr. Rozelle to Mr. Byers; 

(3) A letter dated September 30, 1970, from Mr. Byers to Mr. Rozelle; 

(4) A letter dated October 12, 1970, from Mr. Rozelle to Mr. Byers ; 

(5) A letter dated October 26, 1970, from Mr. Byers to Mr. Rozelle: 

(6) A letter dated August 31, 1971, from Mr. Walker B. Comegys, Acting 
Assistant Attorney General, Antitrust Division, U.S. Department of Justice 
to Mr. Philip B. Brown, attorney for the NCAA ; and 

(7) A letter dated August 8, 1972 from Mr. Brown to Mr. Thomas E. 
Kauper, Assistant Attorney General, Antitrust Division, U.S. Department of 
Justice. 

The first five of these documents relate to the occasion, in the 1970 football 
season, of the National Football League's first large scale institution of Friday 
night and Saturday telecasts in conflict with local high school and college con- 
tests during the calendar period protected by Public Law 87-331 (15 U.S.C. 
§§ 1291-1295). As the correspondence reveals, the NFL refused absolutely to halt 
its violation of the conditions imposed by Congress on the antitrust exemption 
for the League's television pooling arrangements, or even to acknowledge the 
importance of the impact of its telecasting practices on local high school and 
college athletic programs. In 1970. thirteen NFL games were telecast in conflict 
with local intercollegiate or interscholastic games on Friday evenings and on 
Saturdays during the period prescribed by Section 3 of Public Law S7-331. 

The sixth document is a communication we received from the acting chief 
of the Antitrust Division after the NCAA requested the Justice Department's 
intervention in view of reports that the NFL planned to repeat its violations of 
the telecasting limitations during the 1971 football season. Mr. Comegys reported 
that he had been assured by the NFL's attorneys that "during the 1971 playing 
season there will be absolutely no conflicts, pre-season or otherwise, with college 
or high school games played on Fridays or Saturdays within the prescribed 
statutory period." 

The final document is our recent communication asking the Justice Depart- 
ment once again to intervene in view of arrangements being made by the NFL 
for a new series of Friday night and Saturday football telecasts this fall in 
conflict with high school and college games. On September 8th and 9th alone, 
when we understand that 8 NFL games will be telecast in more than 9 
localities, there are 03 intercollegiate games scheduled nationwide. At least 9 of 
these intercollegiate games will be played in areas where pro telecasts are 
planned. 
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We believe that the threatened telecasts are in clear violation of the condi- 
tions which Congress imposed on the television pooling antitrust exemption. 
Moreover, we believe that the experiences of the last three years strongly 
suggest that the present system of protection for colleges and high schools — the 
effectiveness of which seems to a substantial extent to depend upon the good 
faith and self-restraint of the pro football league — is in urgent need of revision 
and strengthening if it is to offer effective protection to the colleges and high 
schools. 

The NCAA is in the process of reviewing its files for documentation of addi- 
tional exchanges with the pro leagues regarding other matters (which we under- 
stand are also requested), and we will forward these as soon as they have 
been collected. 

Sincerely yours, 

Philip B. Browx. 
Enclosures. 



The National Collegiate Athletic Association, 

Kansas City, Mo., September 4, 1970. 
Mr. Pete Rozelle, 

Commissioner, National- American Professional Football Leagues, 
New York, N.Y. 

Dear Mr. Rozelle : We recently have learned that a professional football 
game between the Chicago Bears and the New York Giants, to be played in 
New York on Saturday night, September 19, 1970, is scheduled to be telecast 
at the same time in the Chicago area. We also understand that on the preceding 
Saturday evening. September 12, 1970. a game between the Kansas City and the 
St. Louis professional football teams will be telecast in Kansas City. 

Although it can hardly have escaped your attention, you are hereby put on 
notice that at least six intercollegiate football games are scheduled to be played 
on September 19 within 75 miles of the Chicago transmitter from which it is 
proposed to telecast the Chicago-New York professional game. The intercollegiate 
games concerned are the following : 

Northern Illinois-Montana, at DeKalb, III. 
Northwestern-Notre Dame, at Evanston, 111. 
Valparaiso- Augustana, at Valparaiso, Ind. 
St. Procopius-Concordia Teachers, at Lisle, 111. 
Lake Forest-Milton, at Lake Forest, 111. 
North Central-Elmhurst, at Naperville, 111. 
In addition, the transmitter from which the Kansas City-St. Louis game will 
be telecast in Kansas City is situated within 75 miles of the sites of the follow- 
ing games to be played September 12 : 

Kansas-Washington State, at Lawrence, Kan. 
Central Missouri State-Western Illinois, at Warrensburg, Mo. 
William Jewell-Simpson, at Liberty, Mo. 
Joint agreements among professional football teams by which the league with 
which they are associated sells any part of the rights of member teams to the 
sponsored telecasting of their games are, as you know, exempt from the prohibi- 
tions of the antitrust laws only by reason of an act of Congress. In order to 
protect a major source of support for college (and high school) athletic programs. 
Congress made the exemption expressly inapplicable to any such agreement which 
among other things permits the telecasting of any professional football game on a 
Saturday (from the second Friday in September to the second Saturday in De- 
cember) within 75 miles of the game site of any intercollegiate game scheduled 
to be played on that date. 

The projected telecasts will be in clear violation of this provision. It is obvious 
that these telecasts could not lie made if they were in violation of current agree- 
ments between the professional teams concerned and other members of their 
league or conference by which the league has sold television rights of member 
teams to one of the major television networks. In permitting these telecasts, 
these agreements will be stripped of their antitrust immunity. 

We ask you. therefore, to inform us at the earliest date of the actions you 
propose to take to pi-event the two planned telecasts. 

This is a matter of the greatest seriousness to the colleges involved. If you 
refuse to act, it is our firm intention to take appropriate steps to prevent such 
violations of the statute. 
Sincerely yours, 

Walter Byers. 
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The National Football League, 
New York, N.Y., September 15, 1910. 
Mr. Waltek Byers, 
NCAA, Kansas City, Mo. 

Dear Walter : I have your letter of September 4. I regret that the pressure 
of other activities has delayed my reply. 

Neither of the telecasts referred to in your letter is covered by Public Law 
87-331. 

The Kansas City-St. Louis game which you mentioned was a pre-season game. 
Television arrangements for this game, like substantially all pre-season games, 
are not handled by the league or by the networks. Telecasts, if any, are arranged 
solely by the participating clubs. 

The September 19 game between Chicago and New York is a regular season 
game. But the television rights to this game were not transferred by the league 
to any network, the rights were reserved to the participating teams, and the 
very limited telecasting arrangements which were made were arranged by the 
Chicago Bears. 

The Senate Committee Report which accompanied S. 3S17 made it clear that 
telecasts of this character are not within the purview of the statute. 

In a practical sense, the Saturday night scheduling of the Bears-Giant game 
was made necessary by the inability of the Giants to obtain an access to Yankee 
Stadium on the following Sunday. Neither of the teams was pleased with this 
as the only alternative available. The game itself is being telecast only from a 
single station within the city of Chicago. 

As you know, the National Football League makes every effort to avoid Satur- 
day or Friday night scheduling of any NFL games, and only rarely are they made 
necessary by conflicts with other uses of the home team's stadium. 
Sincerely, 

Pete Rozelle, 

Commissioner. 

The National Collegiate Athletic Association, 

Kansas City, Mo., September SO, 1910. 
Mr. Pete Rozelle, 

Commissioner, National- American Professional Football Leagues, 
New York, N.Y. 

Dear Mr. Rozelle: This will acknowledge your letter of September 15. It 
contains nothing with which we can agree. 

We believe the law covers and restricts the telecasts in question. 

You speak of "very limited" telecasting and "only a single station". This 
reflects a callow disregard for the point at issue ; i.e., these telecasts do financial 
damage to high school and college football. High school and college games located 
inside the perimeter of such a telecast over a single station are subject to full 
damage ; the only "limitation" is that you are not telecasting over a single sta- 
tion in every market area of the country. (It is interesting that the professional 
owners are careful not to televise against their own games in each of these so- 
called "limited" situations.) 

There is no logical connection between scheduling on Friday and Saturday 
because of stadium conflicts and telecasting against school and college football. 
Football games, after all, can be played without live television coverage. If 
your team owners are concerned about local exposure, they can televise their own 
home games locally and do the same with their away-from-home games plaved 
on Sunday, Mouday, Tuesday, Wednesday and Thursday. (I believe ABC, NBC 
and CBS are televising 177 games for rights fees of $46 million which should go 
a long way toward satisfying your people's hunger for exposure and money.) 

Again, it is not scheduling which is at issue ; rather, professional telecasts dur- 
ing the Federally protected period which do damage to school and college foot- 
ball. In hurting interscholastic and intercollegiate football, you are doing more 
than damaging a great American sport, you are indirectly hurting the entire in- 
terscholastic and intercollegiate programs — programs incidentally the people of 
this nation sorely need to support as an important educational function for our 
young people at this critical time. 
Cordially, 

Walter Byers. 
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The National Football League, 

New York, N.Y., October 12, 1910. 
Mr. Walter Byers, 

Executive Director, The National Collegiate Athletic Association, 
Kansas City, Mo. 

Dear Mr. Byers : I have your further letter of September 30th. 

I am beginning to question whether these broadly circulated exchanges be- 
tween us are serving any constructive purpose. The league believes its current 
practices to be legally proper. Furthermore, the Department of Justice is now, 
at your request, investigating the National Football League and I am sure they 
will be rendering their advice in due course. 

The National Football League has a long history of cooperation with college 
football and has frequently adapted its own practices to the interests of the col- 
lege game. Among others, I recall the League's action in moving its annual se- 
lection meeting to a date after the last of the college bowl games and the League's 
strict prohibitions against the signing or drafting of college players with eligibil- 
ity remaining. This has even included college players held out by coaches for 
"fifth year"" competition. Moreover, even with respect to the games at issue, the 
member clubs sharply restrict their own telecasts geographically and try to avoid 
direct time conflicts with college games. 

I can assure you that the League will do everything in its power during 1971 
and the seasons following to keep the number of games played on Friday or 
Saturday night to a minimum. But the League does not have a clean slate on 
which to write ; the problems of scheduling all seven home games for each of the 
26 member clubs are difficult to deal with, and the college season is steadily being 
extended through additional weekends with added regular season games and 
new bowl games. 

Furthermore. I am not fully convinced that these infrequent and limited tele- 
casts actually have the effect on college or high school game attendance which 
you ascribe. Many of these games are telecast locally in circumstances where 
there is no actual conflict with college or high school games. Most, if not all, are 
begun hours after any local college or high school games have been completed. 
I am inclined to suspect that the NCAA is as much concerned with the possible 
interference of these telecasts with your own telecasts as you are with their pos- 
sible impact on local college or high school game attendance. In this respect, 
I note that the NCAA has shown no reluctance to telecast its own games, includ- 
ing some played on Saturday nights, throughout the country directly on top of 
college or high school games being played locally. 

I am aware that the NCAA is contributing to the solution of the many critical 
problems of our time. While the Wall Street Journal may not share this view, 
I have never had any occasion to question it. 
Sincerely, 

Pete Rozelle, 

Commissioner. 



The National Collegiate Athletic Association, 

Kansas City, Mo., October 26, 1970. 
Mr. Pete Rozelle, 

Commissioner, National- American Professional Football Leagues, 
New York, N.Y. 

Dear Mr. Rozelle : This will acknowledge yours of October 12. 

The point at issue has been raised because the telecasts of professional football 
are doing damage to high school and college football attendance. It is not a new 
problem. It was discussed with you at the Football Writers Association meeting 
when Commissioner A. M. Coleman of the Southeastern Conference appeared 
with you on the program. Again it was brought up with you and Congressman 
Celler when the Cleveland-Pittsburgh game of October 8, 1966, was telecast from 
Cleveland over an 11 station, four-state network to the detriment of school and 
college football. 

You are wrong when you state that most of the time there is no actual conflict. 
The Denver-Boston telecast of September 11, 1970, from Salt Lake City to Denver 
conflicted with an estimated 70 high school games. 

Tour assurance that you will do what can be done to keep the number of Fri- 
day night and Saturday night professional games to a minimum is duly noted. 
The point is. however, they should not be telecast against school and college 
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football. We think such telecasts are clearly illegal, but setting that issue aside 
for the moment, we think you should voluntarily restrain yourself without the 
requirement of Federal intervention. 

You observe that some college games are telecast Saturday night. There are 
sharp restrictions on number and location, but much more to the point is the fact 
that NCAA legislation prohibits any member college from telecasting within 120 
miles of a high school or junior college game Friday night. Because of the nature 
of college football, virtually all games must be played Friday night. Saturday or 
Saturday night. Our rules voluntarily protect the junior colleges and high schools 
Friday, drastically restrict what colleges may do on Saturday night and prohibit 
live television of college football on Sunday, leaving Saturday afternoon as the 
main day for college football television. This means we must televise against 
ourselves. 

Professional football is in the position of being able to schedule its games any 
day of the week. Considering your freedom of action, and the extent of television 
coverage available to you five days and nights of the week, why is it necessary to 
intrude to the detriment of school and college football on Friday and Saturday? 

You make some additional comments which are not directly to the issue but I 
do feel they, in turn, deserve comment from our standpoint. 

I recognize that the NFL has been cooperative with college football on certain 
occasions. You will recall, I am sure, that the AFL was not. Beyond that, how- 
ever, I am sure that any objective appraisal would result in the conclusion that 
college football (and high school football) contribute far more to professional 
football than vice versa. In fact, it would seem logical for pro football to uni- 
laterally avoid hurting college or high school football for its own best interests. 

Apparently you doubt our motives for protesting pro football's illegal tele- 
casts and suggest that in-person attendance at games is not of primary concern. 
It is puzzling how you disregard the hurt factor of these telecasts when your 
teams refuse to televise against their own gate, even in sellout conditions, but 
blithely televise away-from-home games back to their home communities and 
assume it will not hurt high school or college football. 

Apparently your enclosure of the Wall Street Journal article is designed to 
question our integrity and the value of intercollegiate athletic competition. We 
shall be happy to debate with you some other time the moral and legal position 
of college recruiting vis-a-vis professional football's drafting practices and re- 
serve clause. 

Cordially yours, 

Walter Byers. 



Department op Justice, 
Washington, B.C., August 31, 1971. 
Philip B. Brown, Esq., 
Cox, Langford & Brown, 
Washington, D.C. 

Dear Mr. Brown : This letter follows your discussion with Richard W. McLaren 
on July 27, 1971 concerning your complaint that professional football games in 
the 1971 playing season will be telecast in conflict with high school and college 
games and that such telecasts are permitted under the league contract with the 
network, thereby forfeiting the statutory antitrust exemption. 

In the course of our review of your complaint we have been assured by 
attorneys for the NFL that under an agreement by all clubs of the League there 
will be no pre-season or regular season game telecast in conflict with college or 
high school games played on Fridays or Saturdays on or after September 10. 1971, 
whether such games are part of the network package or whether television 
arrangements for such games are made by the clubs individually. We are 
informed that during the 1971 playing season there will be absolutely no conflicts, 
pre-season or otherwise, with college or high school games played on Fridays or 
Saturdays within the prescribed statutory period. 

It would seem, therefore, that the matters you raised in our earlier conference 
have been satisfactorily resolved. Thank you for bringing this problem to our 
attention. 

Sincerely yours, 

Walker B. Comegys, 
Acting Assistant Attorney General. 

Antitrust Division. 
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August 8, 1972. 

Thomas E. Kauper, Esq., 

Assistant Attorney General, U.S. Department of Justice, 

Washington, B.C. 

Dear Mr. Kauper: As attorneys fur The National Collegiate Athletic Assd 
ciation, we have recently learned that the National Football League is engaged 
in arranging Friday evening and Saturday telecasts of its games on Septem- 
ber 8 and 9, 1972, in conflict with local high school and college games and in 
violation of the conditions which Congress attached to the antitrust exemption 
extended by Public Law 87-331 (as amended, 15 U.S.C. §§1291-1295) for 
television pooling arrangements by professional sports clubs. 

Last year, similar breaches of the conditions regarding Friday night and 
Saturday professional football telecasts were threatened by the NFL, and were 
brought to the Antitrust Division's attention by the NCAA. On August 31, 1971 
we received a letter from then Acting Assistant Attorney General Walker B. 
Comegys informing us that in the course of the Justice Department's review of 
our complaint assurances had been given by the attorneys for the NFL that 
during the 1971 playing season there would be no pre-season or regular season 
games telecast in conflict with college or high school games played on Fridays 
or Saturdays within the prescribed statutory period. A copy of Mr. Comegy's 
letter is enclosed. 

We are also enclosing a schedule of the telecasts which we understand are 
planned this year for Friday evening and Saturday, the 8th and 9th of September. 
The Schedule identifies some of the local high school and college games with 
which these telecasts will conflict. Still more telecasts of which we are not yet 
aware may be planned for the same or other dates during the calendar period 
protected by Public Law S7-331. We understand that in addition to these 
telecasts, the NFL intends to compound its violation of Public Law 87-331's 
limitations by contracting with the Hughes Sports Network to show a "Profes- 
sional Football Game of the Week" on Friday nights for 16 weeks beginning 
September 15, 1972. This series of telecasts, which are to consist of thirty min- 
utes of film of a selected game played the preceding week, will be carried over 
a network of 140 stations throughout the country. 

In view of the NFL's plans, we are forced once again to ask the Justice De- 
partment's assistance and intervention to prevent violation of the terms of the 
antitrust exemption. We request that the Department institute an investigation 
of these matters and take such other actions as may be appropriate. 
Sincerely yours, 

Cox, Langford & Brown, 
By Philip B. Brown. 

Enclosures. 

Schedule of Proposed Telecasts of Professional Football, September 

8 and 9, 1972 
Friday, September 8 : 

San Francisco at Los Angeles. 

Philadelphia at Buffalo— Delayed to Saturday, September 9, in Philadel- 
phia. 

Saturday, September 9 : 

Washington at Pittsburgh— Live, WMAL-TV, Washington. 
Atlanta at Cincinnati — Live in Atlanta. 

New York Jets at San Diego — Live, 11 p.m. N.Y. time in New York. 
Oakland at Dallas. 

Chicago Bears at St. Louis— Delayed to 10 p.m.— WBBM-TV. Chicago. 
Kansas City-Green Bay at Milwaukee — KMBZ-TV, Kansas City and in Green 
Bay. 

College Games With Which Proposed Professional Football Telecasts Will 

Conflict 

Philadelphia at Buffalo: Hofstra at Leigh— Bethlehem, Pennsylvania. 
Kansas City-Green Bin/ at Milwaukee: 

KC : Washington State at University of Kansas — Lawrence, Kansas. 
GB : Stout State at St. Norbert College— West DePere, Wisconsin. 
Chicago at St. Louis: 

Illinois at Benedictine — Lisle. Illinois. 

Illinois State at Northern Illinois — De Kalb. Illinois. 
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Atlanta at Cincinnati: Tennessee at Georgia Tech — Atlanta, Georgia. 

New York Jets at San Diego: Hofstra at Lehigh — Bethlehem, Pennsylvania. 

Oakland at Dallas: 

Santa Clara at San Jose — San Jose, California. 

Fresno State at Sacramento State — Sacramento, California. 



Cox, Langford & Brown, 
Washington, D.C., September 21, 1912. 
Hon. Emanuel Celler, 
Chairman, House Committee on Judiciary, 
Washington, D.C. 

Dear Chairman Celler : Since our August 17, 1972 letter submitting, on behalf 
of the National Collegiate Athletic Association, certain correspondence between 
the NCAA, the National Football League and the Justice Department for the 
record of the Antitrust Subcommittee's hearings on H.R. 11033, H.R. 1206, H.R. 
2305 and H.R. 10185, we have had further correspondence with the Justice De- 
partment regarding Friday night and Saturday television of NFL games this fall 
during the period protected by Section 3 of Public Law 87-331. 

The correspondence consists of a letter dated August 24, 1972 addressed to us 
by Assistant Attorney General Thomas E. Kauper and our reply to Mr. Kauper, 
dated September 14, 1972. Mr. Kauper's letter notes that the Antitrust Division 
has been advised by the NFL that "there will be no conflicts, pre-season games or 
otherwise, with college of high school games played on Fridays or Saturdays 
within the prescribed statutory period." In order that the subcommittee's record 
of this matter may be as complete as possible, we are enclosing copies of these 
letters for inclusion in the record of the hearings. 

Regarding this same subject of NFL plans for Friday night and Saturday tele- 
casts during the protected period this fall, we understand that the NFL Com- 
missioner, Mr. Pete Rozelle, has charged the NCAA with having misstated the 
facts regarding the NFL's plans to make such telecasts. Accordingly, we believe 
that it is appropriate to note that the information on the basis of which the 
NCAA raised this matter with the Justice Department, and incorporated in the 
NCAA's testimony before the Antitrust Subcommittee, was obtained from an 
independent television producer who advised the NCAA that he was in the process 
of ordering lines and assigning mobile units in order to arrange for the telecast- 
ing of several of those games. The producer noted that other games of the total 
of eight games to be telecast were to be telecast by other producers. He indicated 
that all of the telecasts were being arranged by individual stations, not for any 
network (although at least one of the games was to be carried by more than one 
station). 

There would, of course, be no need for annual concern over the NFL's tele- 
casting plans if the pro league would simply undertake to observe the strictures 
of the law. In light, however, of the professionals' apparently adamant refusal 
to do so, and their callous disregard of the damage their telecasts inflict on local 
high schools and colleges, the schools and colleges are compelled each year to seek 
the assistance of the Justice Department in preventing threatened violations of 
the protection from pro football telecasts which Congress intended them to 
enjoy. 

In response to the Subcommittee's request for copies of other correspondence 
between the NCAA and the professional sports leagues, we are enclosing the 
following : 

(1) A letter dated February 6, 1970, from David M. Nelson, Secretary of 
the NCAA Pro Relations Committee, to Mr. Jack Dolph, Commissioner of the 
ABA; 

(2) A letter dated March 4, 1970, from Mr. Nelson to Mr. Forrest Twogood, 
Assistant Director of Athletics at the University of Southern California, dis- 
cussing a meeting with Mr. Dolph ; 

(3) A letter dated September 1, 1971. from Mr. Robert M. Whitelaw, 
Associate Commissioner of the Eastern College Athletic Conference, to Mr. 
John J. Quinn, Vice President and General Manager of the Philadelphia 
Phillies baseball club ; 

(4) Identical letters dated September 29. 1971. from Mr. Charles M. Neinas, 
then Assistant Executive Director of the NCAA, to Mr. Dolph and Mr. Walter 
Kennedy, Commissioner of the NBA ; and 
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(5) A letter dated March 28, 1972, from Mr. Dolph to Mr. Warren S. 
Brown, Assistant Executive Director of the N CAA. 
We hope that this material will be of use to the Subcommittee in its delibera- 
tions on tbe important bills involving the application of the antitrust laws to 
professional sports pending before it. 
Sincerely yours, 
Enclosures. 

Philip B. Brown. 



U.S. Department of Justice, 
Washington, D.C., August 24, 1972. 
Philip B. Brown, Esq., 
Cox, Langford & Brown, 
Washington, D.C. 

Dear Mr. Brown : This is in reply to your letter of August 8 in which you 
complain that asserted telecasts of National Football League games will be made 
on Friday nights and Saturdays in conflict with high school and college games, 
thereby forfeiting the antitrust immunity conferred by Pub. Law 87-331, as 
amended (15 U.S.C. Sees. 1291-1295). A schedule of these alleged conflicting NFL 
game telecasts was included with your letter. 

We have been advised by the NFL that none of the games listed in the sched- 
ule will be telecast on Friday nights or Saturdays and further that there will be- 
no conflicts, pre-season games or otherwise, with college or high school games 
played on Fridays or Saturdays within the prescribed statutory period. 

The Hughes Sports Network "NFL Game of the Week" telecasts to which you 
refer are, however, another matter and we are considering this aspect. In this 
connection we should be pleased to receive your views as to the applicability 
of the statute and the antitrust laws to non-live telecasts from film of some 25 
minutes of an NFL game played during the preceding week, assuming the tele- 
casts will be made on Friday nights or Saturdays during the statutory period in 
"conflict" with high school or college games. References to pertinent legislative 
history and effect on high school or college game attendance will be helpful. 
Sincerely yours, 

Thomas E. Kauper, 
Assistant Attorney General, 

Antitrust Division. 
By Samuel Z. Gordon, 

Assistant Chief, 
Special Trial Section. 

September 14, 1972. 
Thomas E. Kauper, 
Assistant Attorney General, 
Antitrust Division, Department of Justice, 
Washington, D.C. 

Dear Mr. Kauper : On behalf of The National Collegiate Athletic Association, 
we thank you and the Department of Justice for your letter of August 24, 1972, 
responding to our earlier expression of concern that National Football League 
games were to be telecast this fall in conflict with high school and college games 
in violation of the limitations imposed by Public Law 87-331. We are pleased that 
the Department has obtained assurances that there will be no conflicts, preseason 
games or otherwise, with college or high school games played on Fridays or 
Saturdays within the prescribed statutory period. 

With regard, however, to the proposed Hughes Sports Network "NFL Game of 
the Week" telecasts about which we also expressed concern, your letter requested 
our views as to "the applicability of the statute and the antitrust laws to non- 
live telecasts from film of some 25 minutes of an NFL game played during the pre- 
ceding week." For reasons which appear below, we believe that the statutory 
limitations apply to such telecasts, and accordingly that the antitrust laws are 
fully applicable to any joint agreement by which the rights to such telecasts are 
pooled and sold to HSN. 

The legislative history of Public Law 87-331 leaves no room for doubt as to its 
applicability to "non-live" telecasts. In a section-by-section analysis of the tele- 
cast exemption legislation, the report of the House Judiciary Committee (H. Rept. 
No. 1173, 87th Cong. 1st Sess., page 5) specifically states regarding Section 3 that : 

"The term 'telecasting' as used in this section covers both live and delayed 
telecasts of professional football games." 



296 

Recourse to filmed or taped games or other kinds of delayed telecasts would 
have been an easy and obvious means to avoid a limitation which applied only 
to live telecasts, and this legislative history demonstrates that Congress intended 
the protection extended to schools and colleges by Section 3 to include protection 
against such telecasts. 

The limitation on telecasts of professional games in conflict with local school 
or college games specifically applies to telecasts of •■all or a substantial part of 
any professional game. . . ." (Emphasis supplied) The legislative history of the 
statute offers no express guidance as to what Congress intended by "a substan- 
tial part" of a game, but a film of 25 minutes of an NFL contest, clearly qualifies. 
As you know, the official running time of a football game is one hour : 25 minutes 
is "a substantial part" of this period. Comparison with the official running time 
may, however, not be the best measure of the extent to which a 25 minute film 
may incorporate a professional football game, for a major portion of the running 
lime is consumed by matters (such as delays between plays, substitution of 
players on a change of possession, and the movement of chains and downs mark- 
ers) which do not constitute significant action from the point of view of the 
fan, and which are usually excluded from the kind of film being carried by 
HSN. In fact, statistics developed by the NCAA Football Rules Committee indi- 
cate that when intercollegiate games were being conducted under timing rules 
substantially equivalent to those presently applying in the National Football 
League (after 1068 the intercollegiate rules were changed to stop the clock 
during possession change-overs and certain other delays), the average total 
time during which the ball was actually in play was 12 minutes. This statistic 
offers a fair estimate of the average period the ball is actually in play in a pro 
game, for the NCAA's statistics indicate that when the former timing rules were 
in effect, the colleges averaged approximately 130 scrimmage plays per game, 
while the NCAA estimates that (because of longer delays between plays) the 
pros currently average only about 110. Therefore, a telecast of 25 minutes of 
film provides twice as much time as would be needed to show at normal speed 
every play in a professional football game. A program of this kind can, with 
ample provision for pauses between plays, show every play of significant interest 
to fans and manifestly constitute a telecast of "a substantial part" of the profes- 
sional game concerned. 

Broadcast throughout the country and regularly shown on Friday nights or 
on Saturdays, such telecasts — presumably consisting of the most interesting 
pro grame played the preceding week — can have a significant impact on the 
sports event viewing habits of the public, and consequently on attendance at 
local high school or college games. Although delayed telecasts of a substantial 
part of pro games may not have precisely the same effect on the high schools 
and colleges as live telecasts of complete games, we believe that the determina- 
tion that their probable effect was too important to be ignored was made by 
Congress when it provided that the statutory limitations apply to such tele- 
casts. It does not appear that inquiry as to the specific effect of particular tele- 
casts is necessary for a determination that the statute's provisions are violated. 
In view, however, of your request for references to the effects of such telecasts 
on high school or college attendance, we are inquiring to determine whether there 
exists any survey of inquiry to high schools or colleges specifically resulting 
from HSN "NFL Game of the Week" telecasts. Any such specific information 
which we receive will immediately be forwarded to you. 

For the reasons which we have set out in this letter, we believe that the HSN 
"NFL Game of the Week" telecasts to begin on September 16 will he in violation 
of the conditions attached by Congress to the antitrust exemption enjoyed by 
the NFL with regard to television pooling agreements. We ask that the Justice 
Department take such steps as may be necessary to prevent such violation. 

Sincerely yours, 

Philip B. Brown. 

February 6, 1970. 
Mr. Jack Dolph, 
New York, N.Y. 

Dear Jack : As Chairman of the NCAA Pro Relations Committee, I would like 
to make an appointment with you concerning the signings by the ABA of the 
NCAA member college athletes prior to the graduation of their class. 
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I will be in New York for ECAC meetings, February 23rd and 24tb and pos- 
sibly Saturday, February 21st. 

May I bear from you at your convenience concerning this matter. 
Sincerely, 

David M. Nelson, Secretary. 

March 4, 1970. 
Mr". Forkest Twogood, 

Assistant Director of Athletics, University of Southern California, University 
Park, Los Angeles, Calif. 

Dear Twogie : I talked to Jack Dolph, tbe Commissioner of the ABA in New 
York last week. 

He informed me that the ABA plans to follow their Bylaws and Constitution 
which prohibits tbe signing of a student prior to the expiration of his four-year 
eligibility. However, he said that because of the signing war between the two 
leagues, they would not follow these rules if the NBA committed any earlier 
signings. I suspect that there may be some early signings if the merger does not 
materialize in the near future. 

Tbis is all I have for you to pass on to the coaches at their meeting. 
Sincerely, 

David M. Nelson, Director. 



Eastern College Athletic Conference, 

New York, N.Y., September 1, 1971. 
Mr. John J. Quinn, 

Vice President and General Manager, Philadelphia Phillies, Veterans Stadium, 
Philadelphia, Pa. 

Dear Mr. Quinn : John Winkin, George Shiebler and I enjoyed the oppor- 
tunity of meeting with the Professional Baseball College Committee representa- 
tives on Thursday, August 13 in the office of the Commissioner. 

Tbis letter will acknowledge receipt of your two communications dated 
August 19, requesting that the NCAA Professional Relations Committee con- 
tinue to support the proposal that the NCAA amateurism rules be modified 
"to permit an expense-paid visit by a high school graduate to the home offices 
of the Major League Club which has selected the high school graduate's name 
in the Professional Baseball Free Agent Selection Meeting". Also the two 
additional suggestions that the NCAA rules be modified which would permit 
undergraduate student-athletes to be eligible for intercollegiate competition 
under the two following circumstances : 

(1) College students in good standing, whose total semesters of attendance 
have not exceeded the limits prescribed by your constitution and bylaws, 
who have signed Professional Baseball Contracts, and who are no longer 
Professional Baseball Players. 

(2) College students in good standing, whose total semesters of attend- 
ance have not exceeded the limits prescribed by your constitution and by- 
laws, who have signed Professional Baseball Contracts and who are playing 
Professional Baseball during the summer months as apprentices, i.e., who 
are under contract in Professional Leagues classified as "Rookie Leagues" 
or "Class A Leagues". 

As I mentioned during our recent meeting discussions, upon the receipt 
of the preceding proposals this material would be circulated to the NCAA 
Professional Relations Committee for their reactions; also sending a copy 
to Marcus Plant, Professor of Law at the University of Michigan, and Jess 
Hill, Athletic Director at the University of Southern California, members of tbe 
NCAA Committee on Amateurism. 

For your background information, the NCAA Officers had previously submit- 
ted to tbe Amateurism Committee the one expense-paid visit proposal for a 
high school student graduate drafted in the Professional Baseball's Free 
Agent Draft. 

Pending further developments growing out of the Amateurism Committee's 
recommendation and subsequent NCAA member college actions on tbe Com- 
mittee's report, plan to be in contact with your Committee. 

With personal best wishes, I am, 
Sincerely yours, 

Robert M. Whitelaw, 
Associate Commissioner. 
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The National Collegiate Athletic Association, 

Kansas City, Mo., September 29, 1971. 
Mr. Jack Dolph, 

Commissioner, American Basketball Association, 
New York, N.Y. 

Dear Jack : Please find enclosed several interpretations to the NCAA's rules 
on professionalism which are pertinent to the recently completed secondary draft 
of the American Basketball Association. 

As indicated, a student-athlete who inquires about his hardship status does 
not jeopardize his future eligibility for intercollegiate competition. 

Should an indivdual voluntarily submit his name for the secondary draft he 
renders himself ineligible for intercollegiate competition. This situation exists 
even if the ABA declines to place this individual's name on the draft list. 

An appeal procedure is available through the NCAA member institution to seek 
reinstatement provided that the student has not signed a contract or joined a 
professional team. It would be premature to predict at this time the NCAA 
Council's reaction to such an appeal. 

The purpose of this communication is to request your cooperation. We would 
appreciate your forwarding to this office the names of all individuals with eli- 
bility remaining at an NCAA member institution who voluntarily requested to 
be considered in your secondary draft. 

We hope you will cooperate with us for the betterment of intercollegiate 
athletics. 

Sincerely, 

Charles M. Neinas, 
Assistant Executive Director. 



The National Collegiate Athletic Association, 

Kansas City, Mo., September 29, 1971. 
Mr. Walter Kennedy, 

Commissioner, American Basketball Association, 
New York, N.Y. 

Dear Walter : Please find enclosed several interpretations to the NCAA's rules 
on professionalism which are pertinent to the recently completed secondary draft 
of the National Basketball Association. (Through previous correspondence you 
are acquainted with the interpretations. ) 

As indicated, a student-athlete who inquires about his hardship status does 
not jeopardize his future eligibility for intercollegiate competition. 

Should an indivdual voluntarily submit his name for the secondary draft he 
renders himself ineligible for intercollegiate competition. This situation exists 
even if the NBA declines to place the individual's name on the draft list. 

An appeal procedure is available through the NCAA member institution to seek 
reinstatement provided that the student has not signed a contract or joined a 
professional team. It would be premature to predict at this time the NCAA 
Council's reaction to such an appeal. 

The purpose of this communication is to request your cooperation. We would 
appreciate your forwarding to this office the names of all individuals with eli- 
bility remaining at an NCAA member institution who voluntarily requested to 
be considered in your secondary draft. 

We hope you will cooperate with us for the betterment of intercollegiate 
athletics. 

Sincerely, 

Charles M. Neinas, 
Assistant Executive Director. 



American Basketball Association, 

New York, N.Y., March 28, 1972. 
Mr. Warren S. Brown, 

Assistant Executive Director, National Collegiate Athletic Association, 
Kansas City, Mo. 

Dear Warren : Please excuse the tardiness of my reply to your request. The 
ABA did not require nor accept applications from student athletes for its early 
draft of March 2d, nor do we plan to for our subsequent regular draft to be held 
in April. 
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As you may have read, our procedure for the first five rounds of our draft 
iu March limited each of our teams to one draft selection from the student athlete 
ranks. I can state to you that none of the student athletes drafted have made 
application for this draft. 

This, I think, should answer your question. Let me add that the main reason 
we followed the formula we did was to avoid affecting a student athlete's 
eligibility ; it being our belief that a unilateral decision by a team to draft a 
student athlete would not affect eligibility in that it involved no volition on the 
part of the player. 
Sincerely, 

Jack Dolph, Commissioner. 

The National Collegiate Athletic Association, 

Kansas City, Mo., Au oust 29, 1972. 
Hon. Emanuel Celler, 
U.S. House of Representatives, 
Washington. D.C. 

Dear Congressman Celler : Apropos to my recent testimony before your Sub- 
committee which is considering the antitrust status of professional sports. I 
thought you and members of your staff would be interested in the enclosed article 
from today's Kansas City Times. 

As I testified, the NHL franchise group here includes the son of the owner of 
the New York Rangers. In typical fashion, this investment group now is attempt- 
ing to pressure the Sports Authority without adequate evidence of financial capa- 
bility to cover the mortgage. 

The pressure tool, as usual, is "if we don't start building, the franchise will 
go to some other city." 
Cordially yours, 

Walter Byers. 

Enclosure. 



[From the Kansas City Times, Aug. 29, 1972] 

NHL Franchise Holders To Push Arena Bond Vote 

(By Bill Anderson) 

The Johnson County Sports Authority last night voted, with Vice-Chairman 
Marvin E. Rainey dissenting, to republish a legal notice of intent to issue $15.9 
million in revenue bonds to finance construction of an arena for a National 
Hockey League (N,H.L.) franchise. 

By a 3-1 vote, the authority starts all over again a procedure to bring the 
issue to a referendum in November. The first effort, begun Aug. 2, was nuli- 
fied when the legal newspaper, the Olathe Daily News, erred on a publication 
date. Rainey voted against the move at that time, too. 

After two publications of the new "'notice of intent" tomorrow and Sept. 
6, persons objecting to the bond issue have 60 days to file petitions asking for a 
public vote on the question. 

Petitions seeking a referendum will probably be filed by supporters of the 
bond issue, however. 

G. Robert Fisher, a member of the Edwin G. Thompson investment group, 
the N.H.L. franchise holder, told authority members last night it would pro- 
mote the petition drive to force the election. 

Earlier this week, John Francis, a leader of a restaurant owners group that 
has opposed the bond issue and a 1 to 3 per cent motel and restaurant tax to 
finance it, said restaurant interests would not "rush the question to a vote in 
November." 

C. Willard Cook, county election commissioner, has said if petitions are 
filed by mid-September, or even as late as the last of the month, he could 
get it on the ballot for the general election. 

If not voted on then in concert with the presidential and state elections, the 
question would be submitted in a special election. 

Rainey objected again last night, as he did when he opposed the step Aug. 
2, that the sports authority "does not have a comprehensive financial offer from 
the Thompson group to protect the public interest. 

85-672—72 20 
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"I cannot, as an authority member, confidently go to the people and say 
we have a workable package leading to the construction of an ice hockey 
arena," Rainey said. 

Rainey, an Overland Park lawyer, said the Thompson group had not filed 
statements of enough financial capability to cover the mortgage, that the au- 
thority has little control of site selection or arena design and that the author- 
ity was proceeding when important legal questions are still unanswered. 

Fisher told authority members the N.H.L. was watching developments here 
"very closely" and that a Cincinnati group was waiting in the wings should the 
Thompson group not get arena financing in Johnson County. 

"If we don't get the arena financing, we're in serious trouble," Fisher said. 

"If we can't deliver the package we showed league owners in June when we 
got the franchise, the league will become disenchanted," he said. 

The Thompson group is taking aggressive steps to "strengthen its financial 
capability." Fisher said, admitting that only a 3.25-million-dollar capitalization 
to protect a 15.9-million-dollar loan has had adverse effects on public opinion. 

W. W. Hutton, authority member, also expressed concern about that aspect 
of the Thompson proposal. 

"I have always been aware of that weakness in your financial structure," 
Hutton told Fisher. "I hope steps will be taken to strengthen it." 

The authority did not commit itself as a group to support a petition drive 
to force a referendum but several said they would back the movement as 
individuals. 

TESTIMONY OF HON. B. F. SISK, A U.S. REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

The Chairman. The next and final witness this morning is Rep- 
resentative B. F. Sisk of California, Member of the Honse of Repre- 
sentatives, and a very great colleague whose testimony we are happy to 
hear. At the outset, I want to compliment the gentleman from Cali- 
fornia, Mr. Sisk, who has taken the lead in bringing a baseball club 
back to Washington. 

His indefatigable efforts I hope succeed, because we need a base- 
ball team in the Nation's, the World's Capital, and I will be glad 
to hear your statement. 

Mr. Sisk. Thank yon very much, Mr. Chairman. In view of the 
bells having just sounded, I am going to ask permission to have my 
statement made a part of the record and very briefly indicate my 
interest, Mr. Chairman, and my appreciation to you and to the mem- 
bers of this Committee for taking the time and effort to really dig into 
some of the problems in professional sports. 

Now, in my statement, I make very clear that I happen to be a base- 
ball fan, as well as, frankly, a football fan. I love sports, and my 
testimony does not go to any idea of hamstringing or destructing 
sports. 

I basically deal with baseball because that has been the area in 
which I am primarily concerned at. present. I do make the suggestion 
with reference to adjustments of the reserve clause, I question that 
there is in this day and age any real justification for the continuation 
of a program which, once a man is signed to a contract, he becomes 
in essence a lifetime indentured person. 

Although baseball indicates there are other ways now to collective 
bargaining, that this can be solved, I would hope that they do begin 
to do some things which I think are essential. 

It seems to me, Mr. Chairman, and I will make this most emphatic, 
that one of the things that baseball needs to recognize is to move into 
the 20th century. I am not saying anything here that I did not say 
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to Bowie Kuhn and the top people in baseball. That is, that baseball 
is one of the real old, and really traditional American sports, American 
pastimes. 

I think we all want to see it preserved. But there are many, many 
things, it seems to me, that baseball has refused to do to update the 
game. So many tilings can be done. I refer to innovations like inter- 
league play. 

Of course, I am primarily concerned, as I am sure this committee 
is concerned, about the responsibility of sports to the public and to 
the people footing the bill, who are paying the price for it. I have 
joined with the chairman in a bill which is pending before your 
committee. 

I believe I have introduced two bills, both dealing with the matter 
of antitrust. I definitely feel that the business of sports should be 
brought under the antitrust laws. I do not think there is any justifica- 
tion for blanket exemptions. 

I recognize the need for balance of play and competition, and that 
is what it is all about; it is not the quality of play but the balance of 
skills that leads to competition. When baseball expanded from two 
eight-team leagues, now of 12 teams each, there is no question that 
this lowered the overall quality of play. 

But I do not think it necessarily means it is still not a good sport 
to watch, and I think it is essential to require some kind of a con- 
tractual provision that does give protection to try to maintain balance 
within the sport. 

But, at the same time, as I say, I think there are a number of things 
that can be done to make the sport much more responsive, not only 
to the players, the people involved, but also to the American public. 

Mr. Chairman, with that, I conclude my remarks. 

The Chairman. I have just one question. If we pass the bill which 
has my name, and your cosponsorship, would professional sports, if I 
may use the term, go into smithereens, or wouldn't professional 
sports be able in time to adjust themselves to new conditions, namely, 
be subject to antitrust laws? 

Mr. Sisk. It is my opinion, yes, Mr. Chairman, that major league 
sports today can live and operate under the antitrust laws. I recognize 
that there are certain areas, if we are going to legislate in this field, 
that have to have special consideration. The matter of scheduling, or 
of arranging schedules, requires a meeting of the minds by the various 
clubs, through discussion between representatives of the teams. 

These are things, of course, that have to be permitted in order to 
make the thing work, but only the business aspect of it, in my opinion, 
needs to be under the antitrust laws. There would be no reason for any- 
body getting an exemption. 

Mr. McClory. I want to join in welcoming the gentleman here, and 
also to commend him for his work, his efforts in endeavoring to keep a 
professional baseball team here. We are, of course, fortunate we have 
a professional football team in Washington. I also understand we will 
have hockey and basketball of pretty high caliber. 

( )ne of the bills pending before us, and I would say one of the prin- 
cipal ones pending before us, would simply allow a merger of the two 
professional basketball leagues. That is if the legislation does not go 
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beyond that, would the gentleman have any objection to that legisla- 
tion ? 

Mr. Sisk. Let me say that I am not an expert on the problems in 
basketball. I recognize, of course, this is one of the prime subjects 
both before the House and Senate. I realize the urgency in the minds 
of the two basketball groups in connection with this. 

I am not certain but that a way could be found to permit a merger 
provided there are certain protections, which, I think, were considered 
and spelled out to some extent by much better experts than I am, the 
previous witnesses. 

So I am not taking a position unalterably opposed to that legisla- 
tion. In fact, I recognize the problems the two leagues at present are 
faced with, and therefore, have some sympathy with that situation. 

I would only urge the committee in consideration, if perchance, it 
comes out with legislation, to give some kind of protection to, let us 
say, the colleges and other people involved in amateur sports. Because, 
I think there are real problems here, plus protection of players, be- 
cause, here again, what we are doing is limiting income of players. 

There is no question but that, when we authorize these mergers, it 
then becomes more or less a monopoly, and the player is almost totally 
subject to these directives. 

Mr. McClory. I think your concepts are very helpful. Thank you. 

Mr. Sisk. Thank you, Mr. Chairman. 

(The document referred to follows :) 

Statement of Hox. B. F. Sisk. a U.S. Representative in Congress From 

the State of California 

Mr. Chairman, I feel a little bit like Hoyt Wilhelm would if he were on the 
same team and called on to relieve for Bob Feller. 

Senator Sam Ervin has whipped in a few high hard and fast ones. I don't 
know if I can get my knuckle ball and curve across the plate but I am going to try. 

First, Mr. Chairman, before there is any discussion of proposed legislation, I 
want to make my position perfectly clear. I esteem and respect the game of base- 
ball. I want to preserve it as a major American pastime. I will not support any 
legislation which in my opinion will hurt the game. My critical remarks here today 
should be construed as constructive criticism and I believe even the most con- 
servative figures in baseball believe the game will be better off for that. 

The intent of my criticisms is to better the game of baseball, not destroy it. I 
want to reverse the direction of public opinion toward baseball, to change the 
attitude of indifference to one of support for the sport. Left to itself, I greatly 
fear baseball is on a course of self-destruction. If it goes on that way something 
meaningful will have left American life. I do not intend to see that happen. 

It seems evident to me, Mr. Chairman, that times have caught up with the great 
American game of baseball. The fact is that fans and supporters of baseball every- 
where recognize it, players recognize it. law makers and judges recognize it. but 
the owners are still living in the days of Ty Cobb. 

Baseball in the past 25 years has spread from Coast to Coast and to foreign 
countries. Leagues have been expanded and the playing schedule lengthened. The 
ball, gloves, uniforms, bats, spikes have all changed. 

The days of iron men are past. Nowdays a pitcher who can go seven innings 
is good enough. A reliever will come in to save the game. Only one thing about the 
game has not changed and that is the reserve clause which, in effect, binds a player 
to one team for life except if he is traded by the owner. 

The Supreme Court in the Curt Flood decision has upheld the reserve clause 
and held that if it is to be abolished it is up to Congress to change the law. 

The Supreme Court has thrown us a hanging curve ball, Mr. Chairman. I sug- 
gest we get our cleanup hitter to the plate and knock it out of the ball park. 

There are a number of bills before the committee including two which I intro- 
duced. I would like to discuss some of the provisions I believe should be part of 
legislation if written by the Committee. 
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As is evident even to the youngest baseball fan, especially a Washington Sen- 
ators fan, baseball is big business now. It sometimes seems to me that is all it is. 
However, it is certainly my intention to preserve the sporting character of the 
game, and I hope the Committee will not lose sight of the fact that baseball 
should be a sport. 

To make baseball totally subject to anti-trust laws would be unfair to the 
sport. If my understanding of the effect of such legislation on the game is cor- 
rect, it would prevent owners from talking to other owners about even such 
mundane problems as schedules, the All Star game and other factors relevant 
to the conduct of the sport. 

Certain negotiations between teams should be exempted from anti-trust legisla- 
tion, and I believe this could best be accomplished by writing these into the law. 

Be that as it may, the reserve clause is one element of baseball which should 
be given careful study by the committee. 

Baseball is the only major sport, to my knowledge, that binds a player to one 
team for life. He can request to be traded but unless an owner agrees or is 
coerced into a trade, the player is bound to one team for his career in baseball. 

In every other occupation in our Democracy, the right of a man to pursue his 
livelihood in a manner which he believes is most beneficial to hirn, is recog- 
nized. He is neither bound nor indentured. 

When baseball was young, there was a certain merit in the reserve clause. It 
prevented one team with unlimited capital from paying the highest salaries in 
the game and cornering the market on all of the best available players. This 
obviously would have been detrimental to baseball. It would have destroyed com- 
petition, which then as now, is the life blood of the sport. It really makes little 
difference what the level of talent is in baseball as long as there is effective 
competition on the playing field. That was what the reserve claiise was designed 
to foment. 

The reserve clause also protected owners who had invested in farm clubs to 
develop player talent. To assure a team that the talent would make a fair return 
on the capital invested, the reserve clause prevented a player from jumping from 
one team to another before returning a profit on the investment in him. And the 
reserve clause served baseball well during its formative years. 

Now. however, there are other reservoirs of talent. The college campus is one. 
Increasingly, the colleges are developing players into well rounded baseball play- 
ers. It has not yet reached the level of football which is the greatest source of 
professional talent but is becoming a more important factor. 

The expansion of the leagues has thinned down the big league talent and thus 
opened the door to many youngsters off the sandlots of the cities and the cow 
pastures of rural America. As we have become more mobile it is increasingly 
easier for a youngster to get to a big league training camp. 

I believe the farm club structure should be preserved. In addition to develop- 
ing talent for the big leagues, it provides a livelihood for many players who for 
some reason cannot make the majors but still want to play baseball. 

Therefore. I do not advocate the abolishment of all restrictions under which 
a player must play a certain time with one club before being traded. There 
should be some protection for an owner who has invested heavily in a farm team 
and time and money in developing players. Possibly something like the football 
option would work. 

In the course of these hearings, you will undoubtedly hear a lot said about 
how all the talent will gravitate toward this team or that team without the 
reserve clause. I contend that baseball owners, have it entirely within their 
power to prevent that. A 5 year clause, similar to football, or even a 10 year 
clause, will help. But if it is really true that, the abolishment of the reserve 
clause would destroy baseball. I think the owners would be able to get together 
and work something else out to distribute the talent among the lower ranking 
teams, a genei-osity of one owner to another which I have not yet seen today, 
under the present system. 

The fact that only nine men can play baseball at a time, makes it extremely 
unlikely, in my opinion that the Cincinnati Reds would have two Johnny 
Benches mi the roster. Which Johnny Bench would you play? 

However, if it is still believed that all the best talent would go to one or two 
teams, then the rosters of the top teams could be cut to a minimum to even up 
the competition. As it is in the self interest of owners to have parity in com- 
petition, T am sure they can think up more and better devices, and possibly even 
improve the game over what it is today. 
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There is another factor of modern baseball that needs examining and I hope 
the Committee will be able to give it some time and thought. 

This is the increasing tendency of owners to shift franchises from one city 
to another. In has just happened here in Washington. 

I think most of us can sympathize with an owner who has a good team but 
cannot make the game pay because fans do not turn out. That is one side of the 
coin. The other is that lamentable fact that some owners are just inept at 
managing a big business baseball property and like the owner of any other 
business enterprise who cannot make a go of it go broke, or are bailed out by a 
franchise shift. 

Unfortunately, these owners are being pulled off the hot seat by other owners 
by being allowed to exploit new territory where the novelty of a big league 
baseball team will bring in droves of fans for a few years. These inept owners 
do not last even in new territory because baseball fans quickly tire of anything 
but. a fighting, competitive baseball club. 

Washington, my case in point, lost the Senators because the team was sold 
to a speculator who lost money because of bad business practices not because of a . 
bad team. It is true, the Senators were not world beaters on the diamond, but 
it was other factors which caused their move south. 

Number one, was the fact, I understand, that the team was underfinanced. 
The owner reportedly put up only a few thousand of his own money to buy a 
multi-million dollar business and then had to borrow at high interest rates 
to keep it going. 

The team was wrecked by bad talent evaluation. Good players were traded 
off and have gone on to become the mainstay of pennant contenders. This says 
something about the management of the Washington Senators. 

The Senators are just one team. The greater concern is modern, organized 
baseball. I read that attendance is down in many cities. One suggestion I would 
have to promote the sport is more inter-league play. There are thousands of 
baseball fans in the largest cities who have never seen Willie Mays or Hank 
Aaron, because the cities are American League cities. The reverse is also true. 

I congratulate you, Mr. Chairman, for scheduling these hearings. It will give 
us a good look at organized sports and baseball my particular concern. Baseball 
should be saved by those in the game. But I believe it is worthwhile saving even 
if those who should be the most directly interested cannot muster the spirit to 
change old ways and join the 20th Century. 

I don't, think I need to remind you again of my interest in the sport. I think it 
is a wholesome, thoroughly Democratic sport, one in keeping with our way of 
life, a sport unique in the world. 

My interest is in saving baseball to make it a more enjoyable game first for 
the fans, then for the players. If these two objectives are accomplished, dollars 
in the cash register will follow for the baseball owners. Thank you, Mr. 
Chairman. 

The Chairman. The committee must still hear several witnesses, and 
will not terminate the hearings this morning. They will be held open 
so we can hear the balance of the witnesses at a later date. 

( Whereupon, at 12 :45 p.m., the subcommittee adjourned, to recon- 
vene at the call of the Chair.) 
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House of Representatives, 
Committee on the Judiciary, 

Subcommittee No. 5, 

Washington, D.C. 

The subcommittee met at 10 :10 a.m., pursuant to call, in room 2141, 
Kayburn House Office Building, Hon. Emanuel Celler (chairman of 
the subcommittee) presiding. 

Present : Representatives Celler, McCulloch, McClory, Brooks, Hun- 
gate, and Hutchinson. 

Staff members present : Daniel L. Cohen, counsel ; and Thomas E. 
Mooney, associate counsel. 

The Chairman. We will come to order. 

The Chair wishes to make a brief statement. 

The Antitrust Subcommittee reconvenes this morning to continue its 
hearings on organized professional team sports. 

Today, we concern ourselves again with the bill, H.R. 10185, and 
identical bills proposing a merger of the rival American and National 
Basketball Associations. 

On July 27, the subcommittee heard testimony from the proponents 
of that legislation, the professional club owners and their able counsel. 
In addition, the subcommittee heard two of the gentlemen who are 
with us again this morning, Mr. Lawrence Fleisher, General Counsel 
of the National Basketball Association Players Association and Mr. 
Paul Warnke of the law firm, Clifford, Warlike, Glass, Mcllwain & 
Finney. 

Their July testimony was interrupted by a rollcall vote on the floor 
of the House at 3 :25 p.m., and both gentlemen have requested an op- 
portunity to complete their presentation this morning. 

The gentlemen will be accompanied today by officers of the NBA 
Players Association, including president Oscar Robertson of the Mil- 
waukee Bucks, and vice president John Havlicek of the Boston Celtics. 

At the time of our interruption on July 27, Mr. Warnke was 
addressing the issue of whether H.R. 10185 proposed a simple merger 
of the two leagues, or, in fact, represented a much broader antitrust 
exemption. I would hope we could begin the testimony this morning 
with Mr. Warnke's statement regarding that issue. 

In addition, the witnesses had been engaged in clarifying the posi- 
tion of the American Basketball Association Players Association re- 
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garding this merger. Perhaps one of the statements this morning might 
address that area of the subcommittee's concern. 

Mr. Warnke, we will begin with you, and then hear from the other 
gentlemen accompanying you. 

TESTIMONY OP LAWRENCE PLEISHER, GENERAL COUNSEL, NA- 
TIONAL BASKETBALL ASSOCIATION PLAYERS ASSOCIATION, AC- 
COMPANIED BY PAUL WARNKE, OP CLIFFORD, WARNKE, GLASS, 
McILWAIN & FINNEY; OSCAR ROBERTSON, PRESIDENT, NBA 
PLAYERS ASSOCIATION; AND JOHN HAVLICEK, VICE PRESIDENT, 
NBA PLAYERS ASSOCIATION 

Mr. Warnke. Thank you very much, Mr. Chairman and members 
of the committee. I appreciate the courtesy of the committee in al- 
lowing me to complete my testimony. 

When I appeared before the committee last time, I had begun to 
address the question as to what the legal effect might be of the passage 
of a bill like H.R. 10185. That bill has been characterized by its sup- 
porters as being a simple merger bill. 

I deal in a written statement, Mr. Chairman, with the legal elements. 
I would like to have that statement made a part of the record and then 
just highlight the points I would like to make. 

The Chairman. That will be in the record. 

(The statement referred to follows:) 

Statement of Paul C. Warnke, of Clifford, Warnke, Glass, McIlwain & 
Finney, on H.R. 10185, the Basketball Merger Bill 

Mr. Chairman, Members of the Subcommittee, I am Paul C. Warkne, an attor- 
ney representing the National Basketball Association Players Association. The 
purpose of my statement is to explain why H.R. 101S5 is not, as described by 
its supporters, a "simple merger bill" and why this proposed legislation is strongly 
opposed by the men engaged in playing professional basketball. The fact is that 
it would operate only to deprive the players, from the time they first seek em- 
ployment to the end of their playing careers, of any opportunity to bargain for 
their services in a competitive context. It is the position of the players that the 
Congress of the United States should not take such action in derogation of the 
rights afforded all working Americans outside the field of professional sports. 
We believe that the special interests of the owners of professional basketball 
teams in no way can justify such drastic and destructive action. 

The owners and their representatives have suggested that H.R. 10185 would 
do no more than permit the American Basketball Association to merge with the 
National Basketball Association. They have argued that all other matters — such 
as the status of a common draft by a new and larger league and the existence 
of reserve clause or other impediment to a player's freedom to contract — are 
irrelevant to the issue now before the Subcommittee. I submit that any such 
argument is at best disingenuous. As has been made clear by the owners in the 
hearings before this Committee and in the Senate, their real objective is to de- 
crease the amounts they pay to the players by depriving those players of the 
only competition that now exists, that between the two leagues. No Congressional 
action is necessary in order to permit NBA teams to play ABA teams. They have 
done so already in exhibition games. No antitrust exemption is required in order 
to validate joint scheduling, territorial coverage, agreement on the rules of play 
and the other cooperative elements that provide for competition among pro- 
fessional basketball teams. Under Section 7 of the Clayton Act, as amended by 
the Celler/Kefauver Act of 1950. corporate acquisitions of stock or assets are 
illegal where the effect may be substantially to lessen competition or to tend to 
create a monopoly. In the merging of the present operating schedules of the 
American Basketball Association and the National Basketball Association, there 
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would be no acquisition of corporate stock or assets and no exemption from 
Section 7 is required. 

What the owners are seeking, and all that they are seeking, is to be free of 
the inhibitions of the Sherman Act, which prevent agreements, combinations or 
conspiracies in restraint of trade. The trade restraint which is sought to be im- 
posed is one which would destroy forever the right of a professional basketball 
player to exercise any real choice as to the club for which he will play. It would 
do so only because the owners maintain that they can't be trusted to determine, 
in a competitive market, the value of talent. They ask to be saved from their own 
improvidence at the sacrifice of the rights of the workingmen in the basketball 
industry. This is, I submit, an unworthy purpose for the legislative processes of 
the United States Congress. 

There appears to have been some confusion engendered with respect to the 
position of the players. The National Basketball Association players are not in 
favor of any merger, regardless of conditions. Those in the American Basketball 
Association, the newer league, seem to favor a merger — but only if it preserves 
their freedom to negotiate freely with no reserve clauses, no option clauses and 
no provision for fines or penalties against any new club with which they might 
contract to play at the expiration of a prior contract. Thus the two player asso- 
ciations are unanimous in their opposition to bills such as H.R. 101S5 which 
would interfere with their freedom of contract and eliminate all competition for 
players' service. 

H.R. 101S5 is a totally one-sided bill that would give the owners a blank check. 
It would solve none of the abuses that now exist in professional sports. It would 
not put an end to raids on college teams in an effort to sign sophomores and 
juniors. It would not prevent franchise hopping from city-to-city. It would not 
improve the spectator appeal of the poorer teams nor increase the attendance 
potential of the smaller cities. 

If Congress is to act at all in this field, it should act in considered and deliber- 
ate fashion through legislation that protects the players and protects the public. 
It should not take action which would remove the basketball business totally 
from the free enterprise system and leave the players, who make basketball the 
great American sport that it is, without the employment rights of other American 
citizens. 

There was some suggestion in the testimony of the owners that there is today 
no competition in the basketball business because there is just one seller and two 
buyers. This, it seems to me. is a wholly sophistic and insubstantial argument. 
Today there are two leagues that compete with one another for the pool of basket- 
ball talent. No one player has a monopoly on basketball talent. He should not be 
compelled to deal with a monopoly in the field of employment opportunity. 

I urgently appeal to this Subcommittee to reject H.R. 10185 and any similar 
measures that would sacrifice the interests of basketball players in order to enrich 
the owners of basketball franchises. 

Mr. Warnke. Thank you very much, Mr. Chairman. 

As I have said, H.R. 101 85 is much more than a simple merger bill. 
If all that were desired by the proponents was to have a merger of the 
National Basketball Association and the American Basketball Asso- 
ciation, that could be done without troubling Congress. There would be 
no acquisition of stock or assets and, therefore, nothing that comes 
within the coverage of the Celler-Kefauver amendment to the Clayton 
Act, 

There would, in fact, be nothing more than joint scheduling and the 
other element of combined operation that permit competitive team 
sports and that, in my opinion, Mr. Chairman, would come clearly 
within the rule of reason under the Sherman Act. 

What is really at stake here is not the mere merger of the leagues, 
but the desire of the owner of the franchise to eliminate any vestige of 
competition for player services. 

They have been forthright in making it clear that is their purpose in 
proposing this legislation. They have indicated for example, that this 
would permit them to avoid the competition for new players, and 
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hence would have the effect of reducing the salaries that are paid to 
new players as they enter the league. 

It would also have the effect of permitting them to continue with 
the practices that exist in each league at the present time, under which 
even when a player has played out his contract term, he nonetheless 
is tied to the club for which he has played by an option clause and by 
the operation of the sometimes unwritten rules whereby other clubs 
are not permitted to compete for that player's services even, as I say, 
at the termination of an existing contract. 

Now, I don't think, Mr. Chairman, and members of the committee, 
that there is any way of avoiding the impact that H.R. 10185 would 
have if it were to be passed in its present form. It would obviously be 
interpreted in the light of the legislative history and in the light of the 
precedent that exists with regard to the football merger. It would be 
very clear that what Congress has done was to authorize a common 
draft and to authorize the combined league, the new enlarged league, 
to operate with the same restrictions on competition of a player's serv- 
ices that each of the leagues independently utilizes at the present time. 

So that contrary to some of the statements that were made by the sup- 
porters of this bill, H.R. 10185 inescapably would affect such things as 
the common draft, and the existence of option clauses or other restric- 
tions on players' freedom in contract. 

So, actually, what we have here is not a simple merger bill. It is a bill 
rather which is designed to eliminate competition for players' services. 
That would be the sole purpose and really the major effect of the pas- 
sage of the bill at the present time. 

No antitrust exemption is required in order to validate such things as 
joint scheduling, territorial coverage, agreement on the rules of play. 
These practices have existed within each of the leagues for several 
years. They have not been challenged under the antitrust laws; in my 
opinion, thev would not be challenged if you had a larger league. 

Really what is at stake is the desire of the owners to be totally free 
of the inhibitions of the Sherman Act. It is not a question of trying to 
come in under section 7 of the Clayton Act. It is a broader exemption 
that they are seeking. 

It is an exemption that would destroy forever the right of any 
basketball player to exercise any real choice as to the club for which he 
will play and the sole reason that has been suggested by the owners 
for seeking this broad exemption is that they can't be trusted to deter- 
mine among themselves in competitive fashion the true value of talent. 
They say they want to be saved from their own financial imprudence. 

Now. I submit that is too heavy a price that they are asking. They 
are asking that because of the fact that they can't be trusted to oper- 
ate as sound and reasonable businessmen that Congress should deprive 
the players of the right that exists throughout all other aspects of 
American life: namely, the right to decide for whom you are going to 
work and to have an opportunity to have genuine competition for your 
services. 

Now, there has been some confusion engendered as to an alleged 
difference between the positions of the players in the two professional 
leagues. It has been suggested that the National Basketball Associa- 
tion players are the only ones who are opposed to this bill. I don't be- 
lieve that is correct. 
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I think it is quite clear that all of the players share the common 
interest in preserving the right to have competition for their services. 
There is, obviously, some difference as to whether or not a merger 
which would protect their interests would be desired. 

The players in the newer league, I believe, quite naturally, would 
prefer to have a single league because then there would be no question 
of their major league status, but the telegram which was sent by the 
president of the American Basketball Association Players Association 
made it very clear they supported a merger, only — I emphasize only — 
if the players' right were protected, and only if the players would have 
an opportunity to have genuine competition for their services after the 
merger. 

Accordinglv, Mr. Chairman, and members of the committee, I urge 
that the committee reject H.R. 10185. It is a one-sided approach to an 
issue between players and owners. What it would do would be to throw 
the weight of Congress exclusively on the side of the owners and 
against the interests of the players. 

Thank you, sir. 

The Chairman. This bill that you are speaking about which its 
proponents allege only seeks a merger, proposes, in addition, by its 
very language, to put the congressional approval on the so-called joint 
agreement, is that correct? 

Mr. Warxke. That is correct, Mr. Chairman. 

The Chairman. I have gone over that joint agreement. It is a rather 
long joint agreement. It contains some 20-odd pages. On pages 9 and 
10 it sets up a common draft so that a common draft would bind all of 
the members of the league. 

On pages 10 to 12, it establishes arbitration panels to take compen- 
sation from teams signing free agents. 

On page 13 it documents an agreement that for a period of 1 year 
from the date of the exemption legislation there shall be no player 
transfers between any American Basketball Association team and any 
National Basketball Association team. 

Those are only a few of the arrangements that are made in this 
agreement, and if we pass this bill as drafted, we would put congres- 
sional approval on all those and many other activities, which taken by 
themselves undoubtedly would be in violation of the antitrust laws. 

Do I correctly state the matter ? 

Mr. Warnke. I believe, Mr. Chairman, that that is the necessary 
interpretation that would be given to H.R. 10185. It approves not only 
a merger, but a merger pursuant to a joint agreement between the two 
leagues and that joint agreement has those restrictive provisions 
which the chairman has cited, as well as others. 

The Chairman. Now, one of the witnesses for the proponents of 
the bill said that they would take a bill with just a merger and without 
our putting approval upon the joint agreement. What would you say 
as to that? 

Mr. Warnke. I would say. Mr. Chairman, that even if the bill 
merely approved the merger, it could still be interpreted as an act of 
Congress which had the impact of legalizing a common draft and a 
continuation of the option clauses and other restrictions on the free- 
dom of players. 
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I think that the only bill that would protect the players' interest 
would be one that spelled out on the one hand the permission to merge, 
but on the other hand that expressed protection of the players' rights. 

The Chairman. Specifically, how would the players be injured if 
we passed a bill just providing for the merger ? 

Mr. Warxke. I think the players would be injured, Mr. Chairman, 
because of the legislative history which has already been built up in 
support of the bill. The owners have made it clear that the purpose of 
this bill is to reduce the amount of money that they pay to the players 
and accordingly, in the absence of some expressed statement by Con- 
gress in the bill, that the impact was solely to legalize the merger and 
did not render legal any common draft or any continuation of the 
reserve clause, option clause or other restrictions on a player's freedom 
to transfer. 

The Chairman. Would it mean, for example, if an exceptional 
player refuses to take an offer of say team XYZ in the National Bas- 
ketball League — the team that drafted him — no other owner in the 
combined league would consider hiring that player if we had the 
merger approved ? Is that the effect of this bill ? 

Mr. Warnke. In my opinion, Mr. Chairman, that would be the 
impact of the bill. It would mean that only the one club would have 
the right to negotiate for that player's services. 

The Chairman. What would be the effect of the merger upon pro- 
ceedings before the National Labor Relations Board ? 

Mr. Warnke. I think that the effect of the approval of a merger 
bill in the light of the objectives which have been cited by the owners 
would be to prejudice the position of the players in any proceeding 
before the NLRB or any judicial proceedings which are pending at 
the present time. 

It would be an indication by Congress that they favored and 
approved both the common draft and restrictions on a player's free- 
dom to transfer at the conclusion of the contract. 

The Chairman. How long does a case take to process through the 
National Labor Relations Board ? 

Mr. Warnke. I believe that Mr. Fleisher would be in a better posi- 
tion to comment on that. Mr. Chairman, than I am. 

Air. Fleisher. Mr. Chairman, in the instance of professional ath- 
letes where their careers are so short and the result of having missed 
one or two seasons while a matter is being contested, the length of time 
could be a disaster. The year or 2 years before you get a final result, 
in a normal situation, is not too much of a difficulty, but with a pro- 
fessional ball player, it would be terrible. 

The Chairman. It takes at least 2 years ? 

Mr. Fleisher. That is correct. 

The Chairman. What is the average life of a basketball player? 

Mr. Fleisher. The average life has been between 5 and 6 years, so 
you are talking about one-third to 40 percent of his career. 

The Chairman. Would you say that if we approved just the merger, 
the combined effort of the one league in handling the case before the 
National Labor Relations Board would be strengthened by the mere 
weight of numbers of the team and the combined wealth of all the 
teams ? 
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Mr. Fleisher. Mr. Chairman, the past history of the power that 
resides in a monopoly, as it did in professional basketball when there 
was only one league, totally eliminated the right of the players to 
negotiate previously and one only has to look at the history of this 
sport, where 5 years ago there was only one league, not two leagues, 
where the players were not able to obtain any benefits for themselves, 
so that the simple act of merger, as described, really is much more than 
a simple act of merger. It docs away with the negotiating rights of the 
players at that time. 

I am not talking legally now, but from a practical point of view. 

The Chairman. Thank you. 

There are serious questions, I think, being raised in the press con- 
cerning the recent sale of the National Basketball Association Chicago 
Bulls. Am I correct in that ? 

Mr. Fleisher. Correct, sir. 

The Chairman. In July, Commissioner Kennedy told this sub- 
committee that the league had disapproved a consummated sale of the 
Bulls. That sale was for $5 million to a syndicate headed by Marvin 
Fishman. The reason apparently was that Fishman's syndicate was 
unable to get a lease to play in the Chicago Stadium. 

Am I correct in that ? 

Air. Fleisher. That is correct, Mr. Chairman. 

The Chairman. Since then, the league owners have approved the 
sale of the Bulls to a rival syndicate headed by one Arthur M. Wirtz, 
who in turn owns the Chicago Stadium and the Chicago Black Hawks 
of the Xational Hockey League. Am I correct in that statement? 

Mr. Fleisher. Correct, sir. 

The Chairman. Articles appeared in the Chicago Tribune and other 
papers in August which indicated that the sale to Wirtz was actually 
for a figure $2 million less than the sale to Fishman which the league 
rejected. 

Am I right in that ? 

Mr. Fleisher. That I do not know, sir. I am not sure about that. 

The Chairman. The Chicago Tribune printed that statement. The 
Chicago Tribune reported the following : 

The sale price was a firm $3.3 million transfer of cash between the old and 
new owners, despite a phony figure of $5.1 million proclaimed by the Commis- 
sioner J. Walter Kennedy, who made the sale announcement. 

Moreover, according to the Tribune of August 10, Seattle Super- 
sonics owner Sam Shulman, announced, "I am voting against the sale 
to Wirtz because I believe that it would entail a violation of the anti- 
trust laws." 

Are you aware of that ? 

Mr. Fleisher. Yes ; I am. 

The Chairman. The Tribune chronicled a tale of pressure brought 
to bear by Wirtz, a powerful owner in Xational Hockey League circles, 
upon those Xational Basketball owners who also own Xational Hockey 
League franchises. 

Do you have any information that might substantiate that Tribune 
story as to this pressure by the members of the Xational Hockey League 
on the members of the Xational Basketball Association to influence 
the sale of the Bulls to this man Wirtz? 
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Mr. Fleisher. I don't, Mr. Chairman, because we are not privy to the 
inner dealings when a group of the owners sit around and determine 
who will own the franchises. I do know that within the last year there 
has been a large number of new owners of hockey franchises by profes- 
sional basketball owners and that the interrelationship has caused a 
number of serious rifts at the board of governors' meeting at the 
National Basketball Association. 

The Chairman. Do you know of any other similar situation of the 
type I have mentioned where pressure was brought by joint owners of 
either the hockey league teams, basketball league teams, or football 
league teams in this regard ? 

Mr. Fleisher. There are now eight clubs that have joint ownership 
of hockey and basketball. There are, in addition, four other clubs that 
have ownership of football or baseball franchises. So what has devel- 
oped in the last 2 years is a group of individuals who own two, three, 
or four different sports franchises and of necessity, there are going to 
be periods where there are conflicts arising between their interest in 
basketball and hockey. 

They anticipated they Avould vote together as a block to protect one 
or the other interest. 

I do know, Mr. Chairman, since the time of the last hearing when 
Mr. Kennedy answered Congressman Mikva's question about Chicago, 
that an antitrust suit has been brought in connection with the sale of 
the Boston Celtics' franchise. 

The Chairman. Who brought that suit ? 

Mr. Fleisher. The two or three gentlemen who attempted to buy 
the franchise and who were turned down by the board of governors 
have instituted an antitrust suit against the league and all individual 
franchise owners. 

The Chairman. Where was that suit brought ? 

Mr. Fleisher. I believe it was brought in Boston. 

The Chairman. The Chair will place in the record these articles by 
the Chicago Tribune. 

(The information referred to follows :) 

[From the Chicago Tribune, Aug. 10. 1972] 

Bulls in N.B.A. China Shop Today 

(By Bob Logan) 

"A house divided against itself cannot stand,'' Mr. Lincoln said, and his- 
tory proved him right. 

Now let's see what happens to a league divided against itself. The National 
Basketball Association's board of governors will convene here at 9 o'clock this 
morning, hoping to pull a very large thorn from its paw. 

The spectable of a 17-club basketball league being torn apart by conflicting 
hockey interests seems laughable enough, tho litle mirth will be generated by the 
second item on today's agenda, that concerns the proposed sale of the Chicago 
Bulls for $3.3 million to an eight-man group which includes Arthur M. Wirtz, 
owner of Chicago Stadium and the Black Hawks. 

The machinations surrounding this transaction would make a sure-fire musical 
comedy plot, but it now boils down to a power struggle between Wirtz' Na- 
tional Hockey League allies and the outnumbered World Hockey Association 
partisans in the N. B. A. With only five of 17 votes needed to scuttle the sale, 
here's the morning line : 

FOR WIRTZ [12]— Chicago. Los Angeles. New York, Baltimore. Kansas City. 
Phoenix, Houston, Atlanta, Detroit, Buffalo, Cleveland, Philadelphia. AGAINST 
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WIRTZ [3] Seattle, Boston, Milwaukee. UNDECIDED: Golden State, Port- 
land. 

No mathematical genius is required to discern that the Wirtz people need to 
pick up just one in the undecided column to carry the day. Even so, the for- 
midable persuasive talents of Seattle's Sam Schulman could be a decisive factor 
in preventing that. 

"I am voting against this [sale to Wirtz] because I believe it entails a vio- 
lation of anti-trust laws and that's the position I'll take at the meeting," Schul- 
man said. "It's not a personality thing and I have no quarrel with Mr. Wirtz. 

•'I believe after I've had my say, those who are wavering will have some- 
thing to think about."' 

Agreeing that Wirtz used his N. H. L. connections to prevent approval of 
the Bulls' sale to Milwaukeean Marv Fishman and his group, Schulman added 
an interesting footnote : 

"We believe we can do the same thing." 

Fishman, in the meantime, has threatened to sue the N.B.A. for conspiracy if 
the Wirtz group wins out today. That's an unpleasant thought for the owners, 
tho the urgent need to settle this muddle doubtless will take precedence. The 
league cannot release road schedules and hundreds of related details until it is 
known who owns the Bulls and where they will play in 1072-73. 

Commissioner Walter Kennedy of the N.B.A. has tried in vain to halt reruns 
of a burlesque show which thus far had the Bulls sold to Peter Graham. 
Fishman. and Wirtz. This time. Kennedy is betting on the favorite, directing a 
member of the Wirtz group to be available at the meeting in case an owner wants 
to question him. 

The intrigue which preceded today's gathering of the N.B.A. clan surpasses 
belief, tho a few examples will illustrate the way "business as usual" is con- 
ducted in this every-man-for-himself league : 

1. Owner Frank Mieuli of Golden State, who reacted with outrage when Wirtz 
reached into the N.B.A. to get Fishman rejected, suddenly began wavering. Anti- 
Wirtz forces suspect Mieuli will show up today displaying bruises from tha 
hockey clique's arm-twisting tactics. 

2. Herman Sarkowsky and Harry Glickman, principal Portland owners, ap- 
parently are at odds on how to vote. Interestingly enough, Sarkowsky, who leans 
toward a "no" to Wirtz. will cast his club's ballot today. 

3. Owner Nick Mileti of Cleveland, spurned in recent N.H.L. expansion, figured 
to be a sure "no" vote. It turns out, however, that a member of the Wirtz group 
is George Steinbrenner III, a Cleveland shipbuilding tycoon. Mileti wants to 
stay on good terms with him, so . . . 

At any rate, something should be decided today. If the Wirtz group gets the 
nod. the Bulls will have a 10-year lease in Chicago Stadium. If an upset occurs, 
they may take the court in the International Amphitheater. 

And if Marv Fishman gets his way, the entire N.B.A. schedule may be staged 
in the Supreme Court. 



[From the Chicago Tribune. Aug. 11, 1972 ] 

NBA Finally Approves Sale op Bulls — $3.3 Million Is Pkice for 

Better or Wirtz 

(By Bob Logan) 

For better or Wirtz, a new era opened in the National Basketball Association 
yesterday. Partly out of sheer desperation, Arthur M. Wirtz, Chicago Stadium, 
and the Bulls were joined together till a 10-year contract do them part. 

By a 13-3 vote, with Portland abstaining, the N.B.A. board of governors 
approved sale of the Bulls to the 10-man Wirtz syndicate. The sale price was 
a firm $3.3 million transfer of cash between the old and new owners, despite a 
phony figure of $5.1 million proclaimed by Commissioner J. Walter Kennedy, 
who made the sale announcement. 

In a heated, tho short session, the pro-Wirtz forces beat back the attack of 
Seattle's Sam Schulman, who argued that anti-trust lightning would strike the 
N.B.A. The balloting was exactly as outlined in Thursday's Tribune, with Seattle. 
Boston, and Milwaukee voting "no" on the sale. One of the two listed as 
"undecided," Frank Mieuli of Golden State, was prevailed upon to vote "yes" and 
along with the 12 already in line, that proved decisive. Portland, the other 
"undecided," abstained in yesterday's vote, tho it didn't matter. 
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In Milwaukee, Marv Fishinan, whose bid to buy the Bulls was rejected ; 
interrupted a huddle with his lawyers to get the bad news. On Counsel's 
advice, Fishman declined to discuss an impending anti-trust suit against the 
X.B.A.. charging conspiracy, but a source close to him revealed it will be filed 
soon in New York and Chicago Federal District Courts. 

Informed of the critical role Mieuli had played in pulling the Wirtz group 
thru. Fishman said, "I thought he would have enough gumption to stand up 
against them. It's my opinion they made some promises about helping to get 
Rick Barry back with the Warriors in exchange for his vote." 

The N. B. A. owners got a taste of what's in store when federal marshals 
served legal papers on them outside the meeting room here yesterday. The 
papers stemmed from a lawsuit filed in Chicago Wednesday by Irving Levin 
and Harold Lipton, asserting their attempt to buy the Boston Celtics was 
illegally blocked by the N. B. A. owners. 

The new owners of the Bulls, as correctly identified in Wednesday's Tribune, 
are Wirtz, James W. Cook, Lester Crown, Phillip Klutznick, Arnold Meyer, 
Al Adelman, George Steinbrenner, Ed Ginsberg, Lamar Hunt, and Jonathan 
Govler. The latter two come over from the original ownership, which consisted 
of Dick Klein, Elmer Rich, Harold Mayer, Phil Frye, Edgar Higgins, Greg 
Barker, and Dan Searle. 

At a press conference this morning in the Bulls' office, Cook, the new club 
president, will outline the situation. He will represent the Bulls as an N. B. A. 
governor and appeared before them at yesterday's meeting to answer ques- 
tions about the new setup. 

"Your figure [$3.3 million] has been accurate all along," Cook said of the sale 
price. "The rest is picking up obligations of the previous ownership [such as 
Howard Porter's $1.5 million no-cut contract], but after you get beyond the fair 
market value, you could list any sale price, depending on what paperwork best 
suited your purposes. 

"The amount of cash going to the old owners is your figure and obviously 
that's what we consider a fair market value of the club." 

Tho Cook will preside at today's press conference, he added "any of the 
new owners whose schedules permit" also might be on hand. He said the clos- 
ing date for actual transfer of ownership had been set for next Monday, with 
mountains of paperwork to be done before then. 

"I'm glad they [N. B. A. owners] got it settled so we can get to work," Cook 
added. "Any more delay could have been disastrous." 

Among the many things which now can be settled is the N. B. A. schedule, 
tossed up for grabs by the Bull sale merry-go-round. The Bulls will open 
the 1972-73 season at home against Philadelphia on Oct. 10 and play only 
four more Stadium games [Boston, Oct. 14 ; Kansas City, Oct. 31 ; Phoenix, Nov. 
3; Atlanta, Nov. 10] while traveling to eight road contests in that span. Sea- 
son ticket sales and other preparations such as the press guide, held in abeyance 
by Publicity Director Ben Bentley, now can proceed. 

Cook also will announce today that General Manager Pat Williams, Coach 
Dick Motta, Bentley and all other front office personnel will be retained. That 
will be good news in an office where anxiety has been a daily visitor while the 
sale-no sale turmoil droned on. 

The Chairman. If these articles are true, would you say they argue 
against granting of this bill which would permit this merger? 

Mr. Fleisher. I would say definitely, yes. 

Mr. McClort. Would the Chairman yield for an observation? 

The Chairman. Certainly. 

Mr. McClory. It is true, is it not, that Mr. Wirtz is the principal 
owner of the Chicago Stadium and that since the development of 
McCormick Place the opportunities for utilizing profitably Chicago 
Stadium has been somewhat diminished ? Therefore, there are definite 
financial and economic interests that are involved and that a utili- 
zation of Chicago Stadium by a professional hockey team and a profes- 
sional basketball team would enable the owners to get a return from 
such use of the stadium and that is virtually the only use that the 
stadium has these days, is it not? 
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Mr. Fleisher. That is correct. 

Mr. McClory. You see, formerly Chicago Stadium would be avail- 
able for conventions and for large assemblies and things of that 
nature, almost all of which now go to a publicly financed McCor- 
mick Place operation, and it does discourage the owners of the stadium. 

Those are substantial economic interests that impinge on this, 
are they not? 

Mr. Fleisher. Yes, sir. 

Mr. McClory. Thank you. 

The Chairman. Would you tell the committee the median salary 
for National Basketball Association players — what it was in 1967 
prior to the competitive entry of the American Basketball Association ? 

Mr. Fleisher. Mr. Chairman, in 1967 the median salary was ap- 
proximately $23,000 a year. 

The Chairman. What is that figure today? 

Mr. Fleisher. As of last year, the salary was between $47,000 and 
$50,000. 

The Chairman. In 1966 before the American Basketball Associa- 
tion was established was there provision for medical or life insurance 
programs for the National Basketball players? 

Mr. Fleisher. No, Mr. Chairman. Mr. Robertson and Mr. Havlicek 
who are sitting here, were involved in negotiations with me in those 
days and until 1967. We were unsuccessful in obtaining any type of 
benefit whatsoever from the league in the form of a "fringe benefit." 

Until 1966, the players were not allowed to be represented by 
counsel at any meeting. There were no negotiating sessions held and 
it wasn't until the advent of a new league, when for the first time 
there was a recognition of the players association. 

The Chairman. What is the situation regarding those programs 
today ? 

Mr. Fleisher. I think we have probably as fine a benefit program 
for professional athletes as exists. We have been able to obtain a sub- 
stantial pension plan, a major medical, a group life insurance program, 
a severance program for the players, purely because of the competitive 
aspects of two leagues being in business. 

The Chairman. Can you give me some idea of how these economic 
benefits compare with the profits made by the owners throughout those 
years ? 

Mr. Fleisher. I would imagine based upon the sale price of the fran- 
chises that have been sold in the last 3 years, there is just no comparison. 
Every single franchise in the National Basketball Association that has 
been sold in the last number of years has been sold at substantial capi- 
tal gains. There is no fi-anohise that has been sold at less than a Si mil- 
lion capital gain. 

The most recent ones have been sold at gains of up to $5 million and 
$6 million on an initial investment of between $1 million and $21/£. 
million. 

The Chairman. So, substantial capital gains have resulted in the sale 
of these franchises over the past few years ? 

Mr. Fleisher. That is correct. 

The Chairman. If profits are so high, what is the advantage of a 
merger except to put some coercion upon the players ? 

85-672 — 72 21 
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Mr. Fleisiier. Mr. Chairman, the advantage is to obtain higher prof- 
its. The one purpose of presenting this bill to Congress is to enable the 
club owners to get together to reduce the amount of salary they are pay- 
ing to the players. It is very clear that is the only purpose and they 
have so stated and I presume that if a club were sold, such as San Diego, 
for a $4 or $5 million profit over a 3-year period, if there had been a 
merger allowed beforehand, the owner might have sold it for a $7 or 
$8 million profit. 

The Chairman. In other words, the owners have increased their 
profits to a major degree and if we grant this merger, we would acceler- 
ate those profits, am I correct, because it would mean lesser salaries 
to the players. Is that the sum and substance of this whole business ? 

Mr. Fleisher. Yes, it is, sir. 

The Chairman. In the course of these hearings, we had testimony 
concerning a corporation called the Emprise Corp., the owners of the 
Cincinnati, and now Kansas City Eoyals, and we had testimony to the 
effect that Emprise was known to be involved in organized crime, and 
was recently convicted of Federal gambling charges brought by the 
Justice Department. 

Commissioner Kennedy of the National Basketball Association told 
this subcommittee that the league's investigation of Emprise has termi- 
nated and no action has been taken against said corporation. 

Would you tell us something about that situation? 

Mr. Fleisher. Well, Mr. Chairman, I am not fully familiar with the 
operations of Emprise. I do know that Congressman Steiger and others 
had launched an investigation and apparently indicated that the major 
shareholders of Emprise, who also were the major shareholders of the 
Cincinnati Royals, were claimed to be involved in organized crime. 

The effect that it had from the players' point of view in profes- 
sional basketball really related to the difference in treatment that the 
board of governors and the commissioner gave to the two owners of the 
Kansas City Royals, the Cincinnati Royals, as compared to the way 
they treated the athletes. 

The two owners of the Cincinnati Royals have been allowed to con- 
tinue to own and operate the club and sit on the board of governors of 
the league. Connie Hawkins, a professional basketball player and four 
or five others right now, were supposedly involved with some sort of 
gambling back in early 1960, or late 1950's. Mr. Hawkins was deprived 
of a chance to play in the National Basketball Association for 6 or 
7 years without ever having had a trial, without ever being con- 
victed of anything, and only after he instituted an antitrust suit and 
only after he won damages of about a million dollars did the league 
see fit to allow him to play professional basketball and he now is in the 
NBA. 

So, the concern of the players is that the standards obviously are 
totally different between allowing a basketball player to be charged 
with something and then being deprived of his livelihood until the 
charges are either proved false or true and an owner who can continue 
owning a club without any sort of penalty being adhered to him. 

The Chairman. Commissioner Kennedy had this matter under ad- 
visement for a considerable period of time, I think since last January, 
and only recently said the charges, more or less, have been dropped. 



317 

Aren't the cases against the players for immoral conduct considered 
rather rapidly ? 

Mr. Fleisher. Well, the punishment is imposed rather rapidly, Mr. 
Chairman. The player immediately is not allowed to play. The final 
determination takes quite a while. 

The Chairman. In other words, a different standard prevails be- 
tween the players and the owners? 

Mr. Fleisher. Absolutely, Mr. Chairman. 

The Chairman. Is it a decided difference ? 

Mr. Fleisher. It is a total difference. 

The Chairman. Would you say that is because pommissioner Ken- 
nedy owes his assignment as commissioner by virtue of the owners 
rather than by virtue of the players ? 

Mr. Fleisher. Mr. Kennedy is employed, voted upon, and chosen by 
the board of governors. The players have nothing to say about that. 

The Chairman. Mr. Brooks? 

Mr. Brooks. I have no questions, Mr. Chairman. 

The Chairman. Mr. McCulloch ? 

Mr. McCulloch. I have a couple of questions. 

Have you made a head count of the players in the American Basket- 
ball Association to find out what their position is on this legislation ? 

Mr. Fleisher. Mr. McCulloch, I would ask Oscar Robertson to dis- 
cuss with you his conversations with Zelmo Beaty, who is the president 
of the American Basketball Association Players Association, and then 
I will supplement his answer, if I may. 

Mr. McCulloch. Well, do you know anything about the players in 
the American Basketball Association ? 

Mr. Fleisher. That is what I am referring to, Congressman. Oscar 
Eobertson will discuss with you now the results of his conversations 
with Mr. Beaty, who is the president of the American Basketball 
Association Players Association. 

Mr. McCulloch. I would be glad if you would proceed to that dis- 
cussion, and I would be glad if you would give us a couple of names, 
ranks, and serial numbers and what their position is on this proposed 
legislation. 

Mr. Robertson. Mr. McCulloch, Mr. Chairman, I am Oscar Robert- 
son, president of the National Players Association. I spoke to Mr. 
Beaty some time ago about this situation and whereas the ABA play- 
ers are for merger, they are not for the merger without certain things 
being done, such as absolute elimination of the reserve clause and they 
want total freedom to bargain. 

As president of the Basketball Players Association. NBA. we are 
totally against the merger because it restrains our freedom as stated 
earlier. We feel the owners want this merger so they can control the 
players in every respect. 

I know of instances in the past where certain ballplayers, when there 
was only one league, couldn't play. With the two leagues, the situation 
will not occur, because we feel that with two basketball leagues in 
existence, the player if he is chosen by Los Angeles, for example, and 
he doesn't want to play there, he has the light to go to the ABA. 
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Mr. McCulloch. May I properly conclude from your statement that 
the players in the National Basketball Players Association are opposed 
to this legislation without question ? 

Are you opposed to this legislation ? 

Mr. Robertson. Yes, I am. 

Mr. McCulloch. Have you ever had a head count made of the play- 
ers in the American Basketball Players Association and how they feel 
about this legislation ? 

Mr. Robertson. Yes, there was a head count. I don't know the cer- 
tain percentage. But I talked to Mr. Beaty, president of the associa- 
tion there, and he said the majority are against this merger, as it 
stands. 

Mr. McCulloch. Do you see any great good or any good from this 
proposed legislation so far as the players are concerned ? 

Mr. Robertson. No, I do not. I feel, as I stated earlier, if there is 
only one league, injustice would be done to the ballplayers. 

For instance, if the owner decided on the basis of a personality con- 
flict that he didn't like a certain ballplayer, he would get rid of him 
forever. He couldn't go to another team. If you had two leagues, and 
the owner of the Milwaukee Bucks didn't like me, I would have an 
opportunity to go to the American Basketball Association. 

Mr. McCulloch. Can I properly conclude that over a period of 
weeks, if not months, you are opposed and your colleagues are opposed 
to this type of legislation ? 

Mr. Robertson. Yes, you can conclude that. 

Mr. McCulloch. Might I ask you where you had your college edu- 
cation ? 

Mr. Robertson. Yes, at the University of Cincinnati. 

Mr. McCulloch. Thank you very much. 

The Chairman. Mr. Hutchinson. 

Mr. Hutchinson. Mr. Chairman, this is the first opportunity I have 
had to attend any of these hearings. During the earlier hearings I was 
of necessity absent because of my primary campaign in my district, 
so I presume that my line of questioning might be based out of the fact 
that I have not had the opportunity of the prior hearings. 

Are the players in either or both of these leagues absolutely free or 
at the present time is there some kind of option system or draft system 
whereby a player contracts with a particular team, and does he remain 
the property of that team during the rest of his career ? 

Mr. Fleisher. Congressman, there are today two leagues. A player 
graduates from college and is subject to a draft, so that when he gets 
out of college and he wants to play professional basketball, he must 
play on one of two teams, either one in the National Basketball Asso- 
ciation or one in the American Basketball Association. 

Each league carries on its own draft. Once he signs with that team, 
he is bound to play with that team under a system known as a reserve 
clause or an option clause. He is not free to then go and play for any- 
body else. 

In the history of the National Basketball Association, no player has 
ever been able to go from one team to another team voluntarily with- 
out some sort of payment or compensation being made between teams. 

So, from the first day be starts professional basketball he is bound 
to stay in one position. When there is only one league that is com- 
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pounded even more so, because lie does not have that first opportunity 
of choosing between the teams that have drafted him. 

Mr. Hutchinson. Well, now, under the present situation where 
there are two leagues, and if he chooses to terminate his agreement or 
his contract runs out with the team with which he has contracted, he 
is not free to negotiate into the other league either % 

Mr. Fleisher. Yes, he is. 

Mr. Hutchinson. He can go into the other league now ? 

Mr. Fleisher. Yes. 

Mr. Hutchinson. That is the privilege now afforded him which 
would be denied him obviously if there was only one league. 

Mr. Fleisher. Correct. 

Mr. Hutchinson. Now, I have heard rumors to the effect that under 
this draft system, that some of these teams sell their draft rights to 
other teams ; is that right ? 

Mr. Fleisher. That is correct, sir. 

Mr. Hutchinson. So that that draft, opportunity is worth some- 
thing initially, and the result of that is if a particular team sold 
its draft rights, it is not in a position to strengthen its own team in the 
immediate future, is it ? 

Mr. Fleisher. That is correct. 

Mr. Hutchinson. Is it the position of the players that there ought 
not to be this draft system at all ? 

Mr. Fleisher. Well, we have stated that we felt that the draft also 
violates, clearly violates, the antitrust laws, so I believe that our 
position is that a man should have the freedom to negotiate for his 
services whenever and wherever he can. 

Mr. Hutchinson. What has been the history of that issue in the 
courts? My understanding so far as baseball is concerned is that the 
Supreme Court recently said, well, Congress has condoned this for a 
generation, so far as baseball is concerned. What is the situation with 
regard to basketball? 

Mr. Warnke. If I might respond to that, you are quite correct that 
the Supreme Court has reconfirmed its previous decision with regard 
to baseball. What they have said is because of the fact that the 
Supreme Court back many, many years ago held that baseball was 
not subject to the antitrust laws, and the entire fabric of baseball had 
been built on that ever since. 

As you know, there were three dissents by the Supreme Court who 
felt that even though this had been allowed to stand for so many 
decades, the time had come to remove what w T as referred to by Justice 
Douglas as a derrick in the path of antitrust progress. 

The majority opinion referred to it as an aberration, something 
that should not exist and the Congress should eliminate. 

So that baseball stands at the jn-esent time in a unique situation. 

I am sure that you are also familiar with the cases both in profes- 
sional boxing and in professional football which have held that those 
sports are subject to the antitrust laws. 

The Chairman. Would the gentleman yield? 

Mr. Hutchinson. I yield. 

The Chairman. The court also said that it was an anomaly that 
baseball lias continued to be exempted from the antitrust laws because 
of the failure of Congress to act and that the courts felt that it was 
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the duty of the Congress to act rather than for the Court itself to act, 
and that all sports should be treated alike, that there should be 
no anomaly whereby one sport would be exempted and others included 
in the antitrust laws. 

Mr. Warnke. That is correct. Mr. Chairman, I think that both in 
the majority opinion by Justice Blackmun and in the concurring 
opinion by Chief Justice Berger they called upon Congress to act to 
eliminate this anomaly. 

The Chairman. We would be running counter to that point of view 
if we exempt the basketball people. 

Mr. Warnke. That is correct, Mr. Chairman. 

The Chairman. I am sorry, Mr. Hutchinson. 

Mr. Hutchinson. That is all right, Mr. Chairman. I think I have 
concluded my questioning and I thank you for your response. 

The Chairman. Mr. McClory. 

Mr. McClory. Thank you, Mr. Chairman. 

Are you suggesting here this morning that there are no problems in 
professional basketball that require any legislative action at all, that 
everything is just fine and that this Congress should not act in any 
way at all with regard to legislation affecting the Sherman or the 
Clayton Act ? 

Mr. Warnke. What I am suggesting, Mr. McClory, is that the bill 
which is presently before the Congress would eliminate none of the 
problems that now exist, but would instead create problems for the 
players. 

Mr. McClory. Do you have any suggestions for helping to alleviate 
the very real problems that do exist? 

Mr. Warnke. I think that one thing that the Congress could do, Mr. 
McClory, would be to make it clear that within each of the individual 
leagues the common draft and the option clause are illegal and should 
be eliminated so that within each of the leagues there would be genuine 
competition for the players' sendees instead of just having competi- 
tion between the two leagues. 

In other words, as I see the f miction of this committee, it is to en- 
courage competition, not to eliminate it. 

Mr. McClory. I have the feeling that there are very real and very 
substantial financial problems which a number of the club owners are 
experiencing, and that despite your testimony that there have been 
capital gains realized, I would suggest that there are substantial annual 
losses experienced by a number of clubs, and even with regard to the 
sale of the Chicago Bulls, I would need further information in order 
to agree there that the owners, the former owners, enjoyed a capital 
gain as a result of their investment. 

Now, you are not contending, are you, that a number of the club 
owners have not experienced substantial losses under the existing 
condition ? 

Mr. Warnke. I think it is impossible for me to conclude one way or 
the other on that, because they have refused to make available all of 
the financial information from which that conclusion would be drawn. 

Mr. McClory. That isn't my understanding. It is my understanding 
that they agreed to furnish full financial information insofar as the 
basketball club operation was concerned, but what was demanded was 
that they disclose their personal financial data showing their other 



321 

sources of income, to show what the tax writeoffs were as a result of 
their losses. If it weren't for that, why you wouldn't have much in the 
way of professional basketball today at all as far as I understand it. 

Do you dispute that ? 

Mr. Warnke. I do not agree with that, Mr. McClory. I don't think 
that the information furnished was sufficient to enable the Senate to 
conclude that looking at the entire picture, the owners were experi- 
encing losses in view of some of the subsidiary benefits that are 
involved. 

Mr. McClory. You don't feel, do you, that because we have wealthy 
men who are willing to invest in professional sports and take tax 
writeoffs that the tax writeoffs they take are somehow financial advan- 
tages that this committee should undertake to eliminate? 

Mr. Warnke. No. I don't think that the committee should under- 
take to eliminate any of the financial advantages, I don't think that 
is the function of the committee. I don't think that the committee 
ought to enrich the owners at the expense of the players, which would 
be the effect of H.R. 10185. 

Now, there is no question that in any phase of American industry 
there are some companies that experience losses, but I don't believe 
it is the function of Congress to subsidize those companies and to 
accommodate their inefficiency or to eliminate the consequences of their 
own financial imprudence. 

Mr. McClory. In other words, then, what you are suggesting is that 
if we were to pass a simple merger bill, that somehow or other this 
would provide a subsidy to owners of professional sports that they 
don't have ? 

Mr. Warnke. I did not say that, Mr. McClory. What I said is that 
that would enrich the owners at the expense of the players, because 
the sole purpose and effect of the so-called simple merger bill would 
be to reduce the amount of money that they now pay to the players. 

The Chairman. Would the gentleman yield a minute? 

Mr. McClory. Yes. 

The Chairman. We asked all the club owners for their financial 
statements. We got the statements of the clubs, but we were refused 
the income tax statements of the owners. 

Now in every instance where a club franchise was sold, there was a 
substantial capital gain, in every one of the instances. We don't know 
whether the individuals who owned the clubs made profits or did not 
and in quite a number of the cases the owners were involved in conglom- 
erate corporations and it was a rather tangled situation in most of 
the instances, because they Mere involved in a multiple corporation 
from which they make profits and make losses, so it was very difficult 
for us to determine whether or not they made any profit on a particular 
professional club. 

But it is absolutely clear, that whenever a club was sold, there was 
a substantial capital gain and the conclusion seems inevitable that 
there could not have been a capital gain if the club was not making 
money and the club was not valuable. Because it was making money, 
and because it was valuable, a capital gain ensued upon sale. 

Mr. McClory. You are familiar, of course, with the so-called super- 
star in professional basketball, and the compensation which some of 
the superstars receive. Do you feel that there is anything detrimental 
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to the sport as a result of the extremely high compensation which a 
few players in professional basketball receive? 

Is that prejudicial to other players or to the sport, do you think? 

Mr. Warnke. I would suggest that Mr. Fleisher would have more 
direct information on that, Mr. McClory. 

Mr. Fleisiier. Congressman, that was the first attempt made by the 
club owners to divide the players by stating that only a few stars were 
benefiting. Congressman McClory, every single player in the National 
Basketball Association entered into and voluntarily filed an antitrust 
action against the owners of the NBA and the ABA to stop the merger 
because every player in the NBA has benefited from increased salaries. 

One only has to go back to the time before there were two leagues 
to see that the owners didn't gratuitiously hand out increased salaries 
to all the lower-priced ballplayers. 

So, there is no reason for anybody to believe that the fact that 
Oscar Robertson makes more money than the 11th or 12th man on the 
team is detrimental to that 11th or 12th man. 

Mr. McClory. Well, I conclude from your presentation this morn- 
ing that everything is fine, that this committee and the Congress has 
no responsibility and that the sport is flourishing under the present 
conditions. But I would suggest that that is not the actual case and 
that unless you cooperate in helping to provide some general solution 
to the overall problem that professional sports are having and par- 
ticularly, I would suggest, professional basketball, they may be in real 
jeopardy and some of the angels who are supporting the sport today at 
these substantial losses which are criticized because they provide 
write offs are apt to disappear and the very interest that you suggest 
that you are representing can be the real sufferers. 

I just think you are taking an unrealistic attitude with regard to 
the real problem which I feel is being presented to this committee and 
which does need resolution. 

In saying that, I want to suggest, too, that there would be no reluc- 
tance on my part, certainly, to include in legislation protective lan- 
guage which would prevent the life-long indenture service which 
exists under existing conditions, and which I feel is constitutionally 
questionable. 

But for the Congress to not take a positive action to protect the 
players, to protect the club owners, and to resolve this antitrust ques- 
tion, which is the primary question with which we are concerned, 
seems to me to be shirking the responsibility we have, and therefore, 
I feel we really haven't learned a thing here this morning insofar as 
what our responsibility or opportunity is. 

Mr. Warnke. If I might comment on that just briefly, Mr. Chair- 
man. 

The Chairman. Surely. 

Mr. Warnke. What I would like to suggest is that first of all com- 
petition works throughout American industry. I see no reason why 
competition can't work in the basketball industry. There will occasion- 
ally be economic losers, just as there are throughout all other phases 
of American industry, but there is no reason why this particular busi- 
ness should receive an exemption which eliminates any competition for 
employee services. 
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In addition to that, I would like to suggest that as the committee 
knows, settlement negotiations have been going on, I believe Mr. 
Fleisher, ever since the lawsuit was filed. Those set tlement negotiations 
arc currently frustrated because the owners anticipate that Congress 
may bail them out, make it unnecessary for them to reach a realistic 
settlement and give them a blank check and a protected market. 

If Congress were to indicate that it, is not going to do that, it is not 
going to bail them out, is not going to throw its weight exclusively on 
the side of the owners, I think there is very good prospect that a 
reasonable settlement could be achieved. 
The Chairman. Mi-. Hungate. 

Mr. Hungate. Mr. Warnke, should we interpret from your last state- 
ment that you consider that the owners of the basketball teams are in 
the same position as the fellow who owns a filling station or depart- 
ment store which is going broke, and if they go broke there is more of 
an analogy to that than to Lockheed, as to whether Congress should 
bail them out \ 

Mi-. Warnke. That certainly would be my preference. As I said, the 
players and player a>sociations have indicated a willingness to settle. 
My own feeling is there is no reason why basketball should receive a 
special protected status. 

Mr. Hungate. As to the question of the protection of the players. 
I would like to ask Mr. Robertson and Mr. Havlicek if they think we 
are. needed to protect them, but I suppose they aren't typical of the 
basketball players. 

Mr. Warnke. Could T suggest also, that at the present time they 
have the advantage of competition between the two leagues. 
Mr. Hungate. I want to ask them this question. 
Do you notice any difference in your salary situation? I suppose you 
played when there was one league? 
Mr. Robertson. Yes. 

Mr. Hungate. Do you notice any particular difference in the salary 
situation as regards yourself, versus one league or two? 

Mr. Robertson. There is no doubt that since I first came into the 
league in 1960 my salary has gone up quite a bit. I must cite an in- 
stance of a player that I played with in 19G0 who was making $5,000 
a year at that time. 

This doesn't exist any more. And this is because you do have two 
leagues. You have two opposing leagues to choose from for a basket- 
ball player to enter into. 

Mr. Hungate. What we need are some of the guys who just barely 
made the squad here, as well as you and Mr. Havlicek. I wonder what 
difference it makes to them ? 

Mr. Havlicek. I could point out that when I first came into the 
league. I received a salary that was less than the minimum salary 
of today, so I think there has been quite a bit of improvement as far 
as salaries. 

Mr. Hungate. Do I understand from your request, gentlemen, that 
the ABA players do favor a merger, but maybe not in the precise 
form this one was drawn. 

Mr. Fleisher. The ABA players stated both in the Senate hear- 
ings and in the telegram that thev are in favor of the merger, but not 
in favor of the merger bill as presented. They are only in favor of the 
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merger if it eliminates any contractual obligations on the player to stay 
with that team. 

Anything that restrains his ability to go as a free agent wherever 
he wants after a stated contractual term, if that is not part of the 
merger legislation, then they are against the merger legislation. 

Mr. Hungate. Then the first statement of the testimony from the 
NBA players who are represented here today is they oppose cate- 
gorically the merger and the ABA opposes the pending bill, but if 
drawn as they see it, they would support the merger legislation? 

Mr. Fleisher. Correct. 

Mr. Hungate. Let me again ask Mr. Robertson and Mr. Havlicek 
if they would comment. Do you gentlemen entertain any fear that 
unless this legislation is passed that either or both of these leagues 
will close ? 

Mr. Havlicek ? 

Mr. Havlicek. I think that over the past few years the leagues have 
existed well separately, and the leagues have also played intersquad 
games with each other and have existed. They have also played in 
ABA and NBA All Star games without a merger. 

Mr. Hungate. I don't think I made the question clear. Some manage- 
ment argument is that under the present competitive system they are 
going to go broke and there will be one and not two. Do you think that 
is a realistic fear ? 

Mr. Havlicek. No, I don't think so. I think this is just like any other 
American industry or enterprise. Some are going to be losing some 
money, but there are others who are going to be making money. 

Mr. Fleisiier. If I may add to that answer, three or four of the 
most successful franchises now are in the new league. There has been 
an expansion in the number of franchises, not a retraction, since the 
new league came into existence. 

So since 1967 when the new league came in you now have more clubs, 
rather than less. 

Mr. Hungate. The current commissioner — is that the proper title- 
before whom you appeal, is whom ? 

Mr. Fleisher. In the National Basketball Association it is Walter 
Kennedy. 

Mr. Hungate. He is from where ? 

Mr. Fleisher. His office is in New York. He is from Stanford, Conn. 

Mr. Hungate. Who is the other ? 

Mr. Fleisher. Robert Carlson, who was appointed last month and 
he is from New York. 

Mr. Hungate. Now, let's take Mr. Kennedy first. Did I understand 
that he is selected exclusively by the owners ? 

Mr. Fleisher. Correct. 

Mr. Hungate. The players have no vote on it ? They have no veto ? 

Mr. Fleisher. Correct. 

Mr. Hungate. What is his term of office ? 

Mr. Fleisher. He has a contract now for 5 years. 

Mr. Hungate. And what does it take — some of us may be looking 
for other employment in the near future — what does it take to get a 
job ? How many owners are in the NBA ? 

Mr. Fleisher. There are 17 owners. 

Mr. Hungate. What vote does it take to become the commissioner ? 
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Mr. Fleisher. I do not know, sir. 

Mr. Hungate. What about the ABA? That term of office is how 
long for their commissioner? 

Mr. Fleisher. I believe now it is a 1-year term. 

Mr. Hungate. That is worse than we have. And you don't know, I 
take it, what the provisions are under which they are employed ? 

Mr. Fleisher. I do know they are employed by the board of gov- 
ernors and there is a vote. There are 10 owners in that league, but 
what the vote has to be, I don't know. 

Mr. Hungate. And the commissioner of that league would have all 
the independence that a 1-year term conveys? 

Mr. Fleisher. Correct. 

Mr. Hungate. Thank you. 

The Chairman. Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Chairman. 

The witness alluded to litigation instituted by Oscar Robertson on 
behalf of all players in the NBA which resulted in an injunction 
against the team owners. Would you explain the terms of the injunc- 
tion under which the owners are now operating ? 

Mr. Fleisher. The lawsuit was instituted by Oscar Robertson, et al., 
not just Oscar Robertson, in a class action representing all of the 
players in the National Basketball Association. The suit was instituted 
immediate^ prior to the announcement of a merger agreement between 
the two leagues, and the purpose of it was to have the court declare 
illegal any merger of two leagues to deprive the players of their op- 
portunity to negotiate for salary. 

In the Southern District of New York a temporary restraining order 
was granted and immediately thereafter a preliminary injunction was 
granted, which prohibited the leagues from getting together to do any- 
thing more than petition Congress for an exemption from the anti- 
trust laws for a merger. 

It required of the two leagues that they continue to compete during 
the period of time prior to any favorable action in Congress, that they 
agree to sign players from each league and continue to compete for 
young players just out of school. 

Mr. Cohen. Have the parties to the court order lived up to that order 
in good faith ? 

Mr. Fleisher. We have instituted, since the injunction, a contempt 
proceeding against the owners in the last year and a half. Not one 
player presently in the National Basketball Association has been able 
to sign in the American Basketball Association, and we believe that 
this is being done in violation of the court order. 

Mr. Cohen. Thank you. 

Mr. Mooney. Mr. Warnke, is it possible under antitrust law as you 
understand it, to have a bill that provides for a simple merger to the 
exclusion of the common draft, the option clause and the reserve sys- 
tem? Is that conceptually possible? 

Mr. Warnke. Under the present circumstances, I would say it is not 
conceptually possible; no. I would say that the inescapable question for 
a court faced with a suit following that merger bill would be why did 
they merge, why did they want to merge, and I think that the inevit- 
able answer would be to get back to the old days, to get back to the 
situation that existed previously, when there was only one league and 
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the only precedence for the operation of a single league was precedence 
that involved a common draft and option clause and restrictions on a 
player's right to bargain for his services. 

Mr. Mooney. Has the draft as it exists now in baseball been tested 
in the courts ? 

Mr. Warnke. Well, it is currently being tested. 

Mr. Mooney. It is currently being tested ? 

Mr. Fleisher. As part of our lawsuit, we have attacked common 
draft and the reserve clause. I think if the merger were to be allowed 
by Congress with no mention of the player's rights, that the impact 
then on the legality of the subsequent common draft would be very 
direct and it would in effect be treated by the courts as legalizing the 
common draft and restrictions on the player's freedom. 

Mr. Mooney. I have one other question, Mr. Chairman. 

With regard to the applicability of the National Labor Relations 
Act, did I understand you to indicate that it is the position of the 
players that that particular act is not applicable to negotiations be- 
tween the owners and players ? 

Mr. Fleisher. No ; I never said that. 

Mr. Mooney. Let me rephrase that. I understood you to say that for 
a right to have any meaning, it has got to be capable of a determina- 
tion. Now, as I understood your testimony, it is not practicable under 
the NLRA to have the problems of a professional athlete resolved in 
time to have any meaning, because of their unique situation. Therefore, 
can one conclude that the act is not applicable, or its applicability has 
very little meaning ? 

Mr. Fleisher. There were hearings held by the Labor Committee, 
under Congressman Thompson here a few months ago, and one of the 
purposes of those hearings related directly to modification of the act 
to provide for instances where, in particular, professional athletes, 
because of the short span of their career, could not really fully effec- 
tively utilize the protection of the act. 

Mr. Mooney. Thank you, Mr. Chairman. 

Mr. McCulloch. I have one more question, Mr. Chairman. 

Could anyone of you four gentlemen furnish for us, preferably Mr. 
Fleisher, the profit and loss statement of each team in your association 
for the last 3 years? 

Mr. Fleisher. Congressman, we do not have available to us as em- 
ployees, the profit and loss statement of the employer. 

Mr. McCttlloch. All right, I accept that statement. I wonder if you 
would convey this impression to your employer, that at least one mem- 
ber of this subcommittee would like that information, because we have 
talked all around the subject, but we haven't got to the heart of it so 
far as I know. 

So I am calling upon you or any of your three cowitnesses, to provide 
this information to this subcommittee. 

Mr. Fleisher. I will attempt to do so, Congressman. 

Mr. McCulloch. Thank you. 

Mr. Cohen. Mr. Chairman, much of that information has been 
submitted to the committee by the owners on a confidential basis and 
we will be happy to make what we do have available to Mr. McCulloch, 
and to all members of the committee. What we do not have is the in- 
come tax returns of the owners of the club. We do have the profit 
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statements of the clubs themselves. But again we do not have the in- 
come tax statements of the owners of the clubs. 

Mr. McCuLLOCH. How far back do the statements go\ 

Mr. Cohen. We have them for the most recent fiscal year: however, 
the various statements cannot really be considered comparatively for 
the reason that each club has its own accounting- procedures, and each 
has its statistics organized independent of the other ones. It is very 
very hard to compare them and collate them all. It is difficult to say, 
as a matter of fact, that all the statistics fit in one particular category. 

The Chairman. If there are no other questions, this will terminate 
the hearings this morning and will terminate also the hearings on the 
professional sports bills. 

The record will be kept open, for a very short period, Mr. Fleisher, 
and your associates, for any additional information you may care to 
submit. 

The meeting will now adjourn and the hearings are now closed. 

(Whereupon, at 11 :25 a.m., the subcommittee was adjourned.) 

(Following are statements and communications which were sub- 
mitted to the committee :) 

Statement of Hon. Wixmer D. Mizell, a U.S. Representative in Congress 

From the State of North Carolina 

Mr. Chairman, I appreciate this opportunity to discuss with you and the 
other members of this distinguished committee a matter of importance to a great 
many students, parents and athletic directors and coaches throughout the Nation. 

Tliis committee is now engaged in holding hearings on various aspects of the 
proposed merger of the National Basketball Association and the American 
Basketball Association. 

There are many technical and legal arguments to be made in an investigation of 
this kind, but today I would simply like to add a word of support for testimony 
given by others in opposition to the broadcasting of professional games in com- 
petition with high school and collegiate sporting events. 

I believe one of the major faults of the merger as now proposed is the absence 
of restrictions on this totally unfair and potentially destructive kind of com- 
petition. 

I believe it is imperative that any legislation authorizing the merger of these 
two leagues must include a protection clause similar to the section of Public 
Law S7-331 which protects high school and college football programs against this 
same kind of competition from professional football. 

At present, there are some 20.300 high schools, 630 junior colleges, and 1,014 
four-year colleges conducting basketball programs from the first of November to 
the end of March. 

These programs involve 700,000 high school students engaged in 15,000 games 
a week ; and 6,500 junior college and 25,000 four-year college students playing 
12,500 games a season. 

In sharp contrast, the proposed merger involves 28 professional teams and 
324 players. 

There is an obvious and natural disparity between the quality of play in high 
school basketball and that of professional basketball. The much higher caliber 
of play as practiced by professional teams would be a strong incentive for many 
basketball fans to stay at home and watch the "pros" than to support their 
local schools' basketball program. 

To allow this to happen would be tragic and quite short-sighted. Basketball 
players do not become professionals without years of training, practice and play- 
ing experience. Natural athletic ability, of course, counts for something, but 
natural talent must be developed over long years of work if it is to reach its 
full potential. 

Scholastic athletic programs have for many years provided just such training 
for a great many of the greatest stars in professional sports, including not only 
basketball, but football, baseball and other sports as well. 
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Earl "The Pearl" Monroe attained considerable prominence as a member of 
the Winston-Salem (N.C.) State University basketball team before making an 
even greater name for himself with the Baltimore Bullets and the New York 
Knicks. 

Kareem Abdul- Jabbar, the outstanding center for the Milwaukee Bucks, did not 
win the National Basketball League's Most Valuable Player award in his first 
year of basketball, but only after years of experience at New York's Power High 
School and the University of California at Los Angeles. 

And the list could go on and on, for with only very rare exceptions, all of 
today's professional stars came up through the ranks of scholastic basketball 
programs. 

Unlike baseball which has extensive "farm" operations in its minor leagues to 
fipyp' r , ,,.■, jor league tn]ent. both basketball and football rely almost exclusively 
on high schools and colleges to develop similar talent. 

If we allow professional competition to bankrupt these scholastic athletic 
programs, already under financial strain, then we will have deliberately robbed 
ourselves of the prime training ground for future professionals. 

College and high school football already have a measure of legal protection from 
professional competition, and the Congress must continue to guard school football 
programs from this kind of competition. 

But the issue before the Committee today is basketball, and the seemingly 
minor point of reserving two or three nights a week solely for high school and 
college basketball, free of competition from professionals, is in reality almost a 
matter of life and death for the sport of basketball. 

A protection clause, to be in effect from November 1 to April 1, on Tuesday 
nights and from noon Friday to midnight Saturday, would insure that profes- 
sional competition does not threaten high school and college programs, since these 
dates are those most often scheduled for school games. 

I urge the adoption of such a clause in any legislation that may be forthcom- 
ing from these hearings, and I thank the Committee again for this opportunity 
to testify. 

Statement bt William L. Wall, Past President. National Association op 
Basketball Coaches, on H.R. 10185, the Basketball Merger Bill 

My name is William L. Wall, currently employed as Director of Athletics and 
Head Basketball Coach, MacMurray College, Jacksonville. Illinois. I am here 
in the capacity of Past President of the National Association of Basketball 
Coaches (NABC), which includes a membership of over 1500 coaches. We are 
basically comprised of NCAA member institutional coaches, but also include 
coaches from the National Association of Intercollegiate Athletics (NAIA), 
National Junior College Athletic Association, and high school coaches. 

We represent the viewpoint of the college basketball coaching profession, 
which, we feel, has a responsibility to protect the values of amateur basket- 
ball, the educational opportunities of our players, and the environment in which 
these things are made possible. 

Our stated position indicates that a merger of the two professional leagues 
might result in a positive atmosphere for basketball at the collegiate level if 
certain considerations are provided for. The merger alone will not solve the 
complicated problems that exist today. 

We hope that any legislation in this area will provide for the following 
recommendations : 

1. That no professional basketball game telecasts be permitted on Tuesday, 
Friday or Saturday. 

2. We strongly and urgently request that the proposed merger bill be amended 
to include appropriate provision to insure a four-year protection rule. That once 
a student athlete enrolls in a collegiate institution that he not be tampered with 
nor signed to a professional contract until April 1st in the fourth year of his 
original matriculation. 

3. We are deeply concerned over the various implications to all parties in 
the recent Howard Porter, Jim McDaniels situations, and in a number of other 
rumored relationships between professional teams and student-athletes who are 
still playing college basketball. 

4. That consideration be given to the interests of our former athletes who 
are currently professional players, and to those of our student-athletes who may 
choose a professional basketball career in the future. 
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It is not our intention to enter into other areas of the proposed merger that 
we feel do not directly pertain to collegiate basketball. These will be evaluated 
by other involved, knowledgeable and responsible parties. 

May we extend our great appreciation for the opportunity to present our 
viewpoints, and our thanks for your consideration. 



Agro, Cooper, Zaffiro, PxYrente, Orzel & Htjbar, 

Hamilton, Ontario, Canada, July 24, 1912. 
Congressman Emanuel Ceixer, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D.C. 

Dear Congressman : The writer is attorney for the Canadian Football League 
Players' Association and in that capacity is acting for Joe Zuger, presently resid- 
ing in the City of Hamilton, although still maintaining his American citizenship. 

Joe Zuger has for the past ten years played here in Hamilton for the Hamilton 
Tiger-Cat Football team, a member of the Canadian Football League. Joe Zuger 
unfortunately last year hurt his throwing arm and because of injuries sustained 
is unable to play quarterback for the Hamilton Tiger-Cats. 

Aside from Joe Zuger's ability as quarterback, he was and is, the most out- 
standing kicker in Canadian football, maintaining an average far higher than 
any other player in Canada and for that matter, in the National Football League. 
Since Joe Zuger is the type of person he is, he turned out with the Tiger-Cats 
this year and worked very hard in order to try to improve his arm so that he 
could play quarterback. However, it was impossible, btit to assist his team he 
kicked in one exhibition game. Subsequent to the exhibition game he was cut by 
the Tiger-Cat organization. 

At the time that Joe Zuger came to Canada, he had originally been a draft of 
the Detroit Lions of the National Football League. However. Joe Zuger felt that 
he would have a better chance of playing quarterback in Canada than he would 
have in the United States, which in fact did happen. 

Recently the National Football League passed a ruling or by-law whereby any 
player who had partaken in any practice with a Canadian Football League team 
could not, in that year, go back to the National Football League to play football. 
In the case of Joe Zuger this means that having attended practice, having played 
in one exhibition game and being an American citizen, he is now barred from 
earning a living in the United States by reason of this ruling of the National 
Football League. 

I might advise that Zuger has been in touch with Mr. Russ Thomas. General 
Manager of the Detroit Lions, offering his services and he has been informed by 
Mr. Thomas that he can not do anything for him for the season 1972. Mr. •' on- 
gressman, sir, this strikes me as being the most discriminating legislation that 
can conceivably be passed by a group who pretend to be outside the anti-trust 
legislation. This conduct on the part of the N.F.L. means that many, many fine 
young American boys who come to Canada seeking an attempt to better them- 
selves, or at least better the offers made by the N.F.L., are barred for at least one 
year from following their trade or calling. 

In the case of Joe Zuger, he is of the quality of kicker that any team in the 
N.F.L. will be pleased to have. However, because of a ruling made by Commis- 
sioner Rozelle we are faced with a situation where a man is not permitted to 
earn a living in the country of his birth. It is a most basic human right that a 
person should not be deprived of an opportunity to feed his family. Mr. Con- 
gressman, I appeal to you and your Committee as a member of that race who 
have fought so hard and are continuing to fight so hard to end discrimination and 
infringement upon the basic human rights, that your Committee do something 
and do something as speedily as it is humanly possible to put an end to this type 
of conduct by the N.F.L. Each and every year Canada gives employment to many, 
many Americans and we are pleased to have them give of themselves to Canada. 

I had the distinct pleasure of co-operating with American troops in France 
and in the Ardennes. Our border has always been open as between our coun- 
tries. Should an American citizen be penalized because he crossed the U.S.- 
Canada border to try to improve his lot here in Canada when he now wishes to 
return to the United States ? 

Hoping to have some action from your Committee. 
Yours most respectfully, 

John L. Agro. 
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Agro, Cooper, Zaffiro, Parente, Orzel & Hubar, 

Hamilton, Ontario, Canada, July 25, 1912. 
Congressman Emanuel Celler, 

Chairman. House Judiciary Committee, House Office Building, 
Washington, D.C. 

Dear Sir: We enclose copy of an article written by Bob Hanley, Sports Editor 
of the Hamilton Spectator. 
Yours very truly, 

John L. Agro. 

Enclosure. 

[From the Spectator, July 24, 1972] 

Act of War 

(By Bob Hanley) 

A secret, restrictive and monopolistic new rule of the National Football 
League — amounting to an embargo on American college players who dare seek 
employment in Canada first — is an immediate challenge to the players' associa- 
tions of the NFL and CFL, and demands tough action rather than sweet words 
from Commissioner Jake Gaudaur. 

For the two player unions, the secret rule which would penalize Joe Zuger a 
year's wages, affords the first opportunity to act in a common international 
cause. More than the Zuger case is at stake — this is a conspiracy to intimidate 
U.S. college players to stay at home. 

Jake Gaudaur is at his best some times in honey-sweet conciliatory agree- 
ments. But this new secret rule — hidden under the tables until last Friday — is 
an outrage and an act of war on the part of the NFL. 

I don't think the rule would stand up in court — especially in U.S. courts where 
there is such emphasis on restraint of trade and anti-trust — but the players' 
groups can't do it all alone. 

If Gaudaur doesn't get up on his hind legs over this one, then his office becomes 
a wishy-washy two-nation laugh. 

let's hear ! 

What Canadian football fans wish to hear at once is Gaudaur's report on a 
conversation with Pete Rozelle. the NFL commissioner. 

As far as Joe Zuger is concerned — one of the unluckiest guys who ever played 
the game — he can now be penalized a year's wage under a sinister law that is 
wrong in the first place, and which, in the second place, was never intended to 
apply to such cases as his. 

Joe Zuger was never a genuine candidate in the Tiger-Cat camp this year. 
He came there for two reasons . . . 

( a ) Because he had no choice except to honor his contract. 

(b) Because his time in camp this year was more an interval of tests and 
therapy — he was in fact, an outpatient of the Ticat clinic and the Ticat medical 
staff as they sought to determine the strength of a shoulder which is not yet 
recovered from surgery. 

But Joe is a punter, as everybody knows, and there is a future for him in the 
NFL. The shoulder might, not, be ready to throw, but the leg is ready to punt. 

And now, for the umpteenth time in his career, an unseen obstacle pops up — this 
time a secret, sinister NFL rule — which would keep him out of work for a year. 

HAPLESS JOE 

More about the rule later, but first a few words about Hapless Joe. . . . 

He missed two playoffs contests and oddly it was Argos who put him out of 
both of them. 

He missed time two years with rare and unfortunate accidents to his fingers — 
once he caught one in another player's helmet and they feared in Regina they 
might have to amputate. 

He suffered some unpopularity because he was chosen over homehrew Frank 
Cosentino. 

He was even booed in the winning Sazio tenure because the offence was less 
than dazzling. Sazio's strength was defence — one year they didn't yield a touch- 
down in seven games — and Ralph didn't wish to show the ball too much on 
offence. And so Joe Zuger was fall guy for that system. 
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He was fall guy under Restio whose intricate tactics were perfect on paper 
but required 12 offensive all-stars to execute them. Ticats didn't have jU all-stars 
and so "Zug" was made to look badly. 

He served a year under Al Dorow and dismissed it as "a total loss." 

He was King of the Punters for nearly a decade and yet the national records 
were passed off in Hamilton — they preferred to boo him as a quarterback than 
to cheer him as a punter. 

He had the misfortune to be around in the successful years of the Riders and 
Russ Jackson. Jackson was brisk, quick, snappy, an image that a lot of fans 
liked. They never '"cottoned" to Joe's contrasting slow, quiet, steady style. 

And finally, this weekend, when he was about to make a good living without 
taking a pounding, and by punting about six times a game, the NFL decreed to 
keep him out of work. 

WHAT NOW? 

The rule simply, is that a football player who reports to a CFL camp and is 
cut. may not then present himself as a candidate at an NFL camp, whether 
Canadian or American. He must sit out a year. 

You could see the effect here — a drafted or undrafted U.S. college grad would 
never try Canada first, where training camps open earlier, because if he did he 
would be "blackballed" by the NFL for a whole year. 

Did Jake Gaudaur have any suspicion of this rule in advance? 

What headway can he make in talks with Pete Rozelle? 

Or will the Canadian commissioner wash out completely, leaving it to the two 
players' associations to fight away the rule on the bases of reason, justice and 
precedent in law. 

The National Football League, 

New York, N.Y., August 3, 1972. 
Hon. Emanuel Celler. 

Chairman, J/ouxe Judiciary Committee, House of Representatives, Washington, 
B.C. 

Dear Chairman Celler : This letter is intended to offer a brief comment on a 
letter addressed to you by one John L. Agro of Hamilton, Ontario. The latter is 
an attorney for Joe Zuger, a Canadian Football League player who has played 
with the Hamilton team of the Canadian Football League for the past ten years. 

The rules of the National Football League do not prevent Canadian League 
players from transferring to the NFL or NFL players from transferring to the 
CFL so long as they are no longer under valid contracts to their clubs. The 
NFL rule is simply that a player must before the start of each season make 
his choice as to which league he will affiliate with. 

The CFL and the NFL have substantially overlapping seasons. If players 
are permitted to jump back and forth between the two leagues during the course 
of any single season, the situation would provide an opportunity for clubs in 
both leagues to evade the competitive rules operating in each. The stronger 
clubs in the NFL, for example, could use CFL clubs as a form of farm team, 
calling on their squad members (who would be wholly outside the rules of the 
NFL) to meet their own squad needs as the season progressed. 

Joe Zuger had the opportunity to participate in football operations with 
either league before they each began active operations in 1072. Having opted 
for the CFL, he is now under NFL rules too late in seeking a club affiliation 
in the NFL. The clubs believe this rule is necessary to preserve competitive 
standards of play within the NFL and to prevent NFL clubs from exercising 
indirect controls over non-NFL players after active football operations have 
begun in any single season. 
Sincerely, 

Pete Rozelle, Commissioner. 



Munhall, Pa., August 2' f , 1972. 
Hon. Joseph M. Gaydos, 
House of Representatives, Washington, B.C. 

Dear Sir : Although I am not in your district, as a life-long Republican I am 
turning to anyone who might help us. I am enclosing a clipping from a Canadian 
paper which will explain quite a lot. This is my son-in-law they are writing about. 
I hope you can see the injustice of this hidden ruling of the N.F.L. My son-in-law 
is a boy born and raised in Homestead. Also my daughter. He cannot afford to 
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sit out a year with a wife and 3 children. There was a congressional hearing held 
on Aug. 3, headed by Cong. Celler on discrimination, anti-trust, and civil rights. 
There was a letter read at that meeting from John Agro of the Canadian Players 
Assc. Can you please see if anything was done for Joe or not. This is urgent as 
something must be done before the season starts. He is an American, also a 
Pennsylvanian and is being penalized for honoring his contract. He must have 
all the help he can get down here and this ruling must be done away with. It 
doesn't apply in Joe's case anyway. There were 3 representatives from Penna. on 
that subcommittee and I have written to all. Edward Beister, Jr., Lawrence 
Coughlin, and Joshua Eilberg. Please do what you can as I have much faith in 
you and let me hear from you. 
Sincerely, 

Mrs. Andrew Town send. 
Enclosure. 

Hidden Ruling Bars Zugeb From Joining NFL Lions 

(By Bob Scott) 

Former Tiger-Cat quarterback Joe Zuger is ineligible to play for Detroit Lions 
this season because he practiced with the Tiger-Cats. 

An amended, but unpublicized, regulation in the National Football League this 
season forbids Canadian Football League players who have even stepped on the 
practice field in Canada from playing for an NFL team during the current season. 

In recent seasons CFL players were permitted to join NFL clubs during the 
same season as long as they arrived before the first league game. 

Besides Zuger, who hopes to punt for Detroit this year, former Ottawa fullback 
Dennis Duncan, former Ticat linebacker Harry Gooden and possibly Montreal 
halfback Moses Denson are affected by the regulation. 

"If I had known about that rule I would never have gone to training camp," 
said Zuger yesterday. "The Lions told me about it when I talked to them yester- 
day." 

"I'm being penalized for honoring my contract," said Joe. "It's a one-way street 
because American players can come up here at will." 

"It's bloody crazy," said Hamilton lawyer John Agro, legal counsel for the CFL 
Players' Association. "The rule is directed at CFL kids and will hurt our recruit- 
ing in the future." 

"I'm aware of the ruling and have been asked by some clubs about it," said 
CFL commissioner Jake Gaudaur. 

Duncan, released by Ottawa last week, hopes to join New York Giants of the 
NFL. Denson. drafted in the eighth round by Washington last winter, has been 
rumored heading to the Redskins in return for cash. 

Gooden intended to join San Diego Chargers after being released by Ticats. 
Undoubtedly, other players will also be affected when final CFL cuts are made. 

"I questioned (the NFL) whether the motivation of the rule is to act as a deter- 
rent to a player signing in Canada but I've been assured by the NFL that this 
was not the motivation," continued Gaudaur. 

"They told me it was to preclude the situation where NFL clubs would make 
arrangements with CFL clubs to send players to Canada for an early start with 
pre-conditioning and training," he continued. 

Alas. CFL clubs could not agree to such an arrangement because players must 
be under contract (or option) in order to attend training camp. 

"I've been in touch with Ed Garvey (executive director of the NFL Players' 
Association) and he's raising hell," said Argo. "He says that 'We have a working 
agreement with the CFL and they intend to co-operate fully with us to try and 
get the rule rescinded.' 

"They (the NFLPA) are having a meeting with the Senate committee in 
Washington on August 3 and I may go to give evidence if necessary," continued 
Agro. 

Agro, a prime mover in the growth of the CFLPA, obviously feels strongly 
about the situation because he has been advised to curtail travelling following a 
recent illness. 

"It's not fair to our kids in the CFL," says John. "Zuger is barred from making 
a living for a year. He's got from five to seven years left as a punter in the NFL. 
Thev are barring him from making a living. 

"I've written to the commissioner about it. Our Players' Association will stick 
behind Joe Because he's been a staunch member right from the beginning. 
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"The ruling lias been kept quiet in the States. The NFLPA only heard about 
it recently. Apparently it was passed at the Honolulu meeting last spring," added 
Agro. 

It's unlikely the case will ever get near the courts. Human rights enters the 
picture as the rule prevents Zuger, an American citizen, from making a living 
in his own country. 

Last season the previous regulation was amended to permit former Ticat de- 
fensive halfback Paul Johnson to play in the NFL. 

Johnson had been told that he could not join Green Bay Packers after being 
released by Hamilton because he had already played one or more league games 
in Canada. 

"They've been known to amend the regulations to hear special cases," said 
Gaudaur. referring to the Johnson situation. 

The NFL has always indicated to CFL headquarters that they need the CFL 
as a viable alternative (to avoid anti-trust legislation) but this regulation is 
contradictory to that stand. 

Undoubtedly, it was created to act as a deterrent to outstanding college 
players joining CFL teams rather than NFL ones. 

The Argonauts and B.C. Lions, in particular, have signed such big name college 
stars and sure-tire NFL pros as Jim Stillwagon, Joe Theismann, Johnny Musso, 
Ray Estay, Jim Corrigall and Ray Nettles in recent seasons. 

Naturally, there are two sides to the coin as well. The regulation is an asset 
to the CFL in that it prevents tampering by NFL clubs for players in that par- 
ticular season. 

Gaudaur described the amended regulation as follows : "A player cannot play 
in the NFL if released in the CFL in the same year. 

"Up to this year, as long as a player arrived before the first league game he was 
eligible to play in the NFL." 

"Even Wellington Mara (Giants' owner) didn't know about the ruling," said 
Agro. "They only discovered it when they tried to bring Duncan in." 

"Duncan had asked Jack Gotta, the Riders coach, to cut him so he could join 
the Giants." 

The NFL has been caught with its hand in the cookie jar — but the lid is 
closing fast. 

Meanwhile, Zuger awaits developments. He hasn't received his written release 
from Ticats yet after being cleared through waivers Wednesday. 

He talked to the Lions before Wednesday's game but wasn't informed of the 
regulation until his second talk with them on Thursday. 

After 10 years of 'pre-conditioning' he should be ready for the Lions by now. 

(Note: Also enclosed with this letter was article attached to letter dated 
July 25, 1972, from John L. Agro, addressed to Chairman Celler.) 



Munhall, Pa., Aii(judt 17, 1372. 
Hon. Lawrence Coughein, 
House of Representatives, 
Washington, D.C. 

Dear Sir: I am writing in regard to a Congressional hearing that yon were 
on headed by Congressman Emanuel Celler, in regard to discrimination, anti- 
trust and civil rights. You will I hope, remember a letter from attorney John 
Agro of Canada, concerning Joseph Zuger my son-in-law. He hns played footer. U 
in Canada for ten years for the Hamilton Tiger Cats. He is an American, has 
never considered turning Canadian and wants to come back to the States to play. 
Due to a hidden ruling which Pete Rozelle nas had enacted, any player who 
even steps on a Canadian grid-iron cannot play in the States for a year. My 
son-in-law cannot sit out a year. He has a wife and 3 children. He has been 
caught in the middle here and is being penalized for honoring his contract. Even 
Mr. Gaduar, the Canadian Commissioner, admits Joe's case is different. Joe was 
born and raised in Homestead. He is a good American, a Pennsylvanian and 
needs urgent help. We are a good-living family, have always voted Republican and 
done our part in all things we thought right. Please see what you can do in 
this case, I beg you. You know better than most how they can prolong these 
things. He is leading the United States and Canada in punting and that is what 
he wants to come home to do. He cannot afford to sit out a year without any 
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income and when teams can use a good punter. I am sending a clipping from a 
( Canadian paper that explains it more than I can. 
Sincerely, 

Mrs. Andrew Townsexd. 

(Note: Enclosures to this letter included article attached to letter dated 
July 25, 1972, from John L. Agro, addressed to Chairman Celler, as well as article 
attached to letter dated August 24, 1972, from Mrs. Andrew Townsend, addressed 
to Honorable Joseph M. Gaydos.) 



[Telegram] 

Denver, Colo., July 20, 1972. 
Hon. Jack Brooks, 

Congressman, House of Representatives, 
Washington, D.C.: 

So that there will be no misunderstanding regarding the position of the 
American Basketball Association Players Association on H.R. 10185 we wish 
to advise you as follows : 1. We support the merger of the two professional 
basketball leagues. Immediate merger is essential to the well-being of all play- 
ers. 2. With respect to relations oetween players and clubs we oppose any 
restraint on a player once his contract has expired. Therefore we oppose any 
compensation from the signing club to the former club. 3. We also oppose the 
inclusion of any reserve clause or option clause in a professional basketball play- 
er contract. We respectfully request that this letter be made part of the 
record. 

Respectfully and sincerely, 

Zelmo Beaty, 
President, American Basketball Association Players Association. 



\ Telegram] 

Los Angeles, Calif., July 31, 1912. 
Congressman Emanuel Celler, 
Chairman. Judiciary Committee, 
Ra/yburn Office Building, 
Washington, B.C. 

Dear Congressman Celler: We would like to make it perfectly clear that 
the American Basketball Players Association would support a merger only : 
1. If there is no reserve or option clause in a player's contract. 2. No com- 
pensation.* 

Respectfully and sincerely. 

Zelmo Beaty, 
President, American Basketball Players Association. 



Wyman, Batjtzer, Rothman & Ktchel, 

Washington, D.C., August 9. 1912. 
Hon. Emanuel Celler, 

Chairman, Committee on the Judiciary. House of Representatives, 
Washington, D.C. 

Dear Mr. Chairman : First, please accept the sincere thanks of the American 
Basketball Association and the National Basketball xVssociation for holding hear- 
ings on H.R. 101S5, the basketball merger bill. We believe that legislation is in 
the best interests of the American sports fan as well as the sport itself. We 
believe, further, the record made before your Subcommittee demonstrates the 
urgency and the fairness of Congress authorizing the simple act of merger by 
which the NBA and ABA may become a single professional basketball league. 

May I respectfully bring to your attention the following comments regarding 
the prepared testimony of Mr. Lawrence Fleisher at that hearing. 

A principal theme pervading Mr. Fleisher's statement is the charge that H.R. 
10185 is not a "simple merger bill" but a "very bold attempt to deprive all pro- 



*From teams signing free agents. 
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fessional basketball players of their right to negotiate freely for their services." 
(Fleisher Statement, 2) The only "support" Mr. Fleisher offers for this con- 
clusion is to pose the following questions : 

Does the hill sanction the common draft V 

1 >oes the bill make legal the reserve clause? 

What of the TV blackouts of games in conflict with high school and college 
events ? 

Is there any point in passing a bill if these matters are to remain in status quo? 

Mr. Fleisher essays an answer only to the last of his questions. He thinks that 
if the bill does no more than permit merger. Congress is wasting its time. Mr. 
Fleisher then concludes that "obviously more is intended than a simple merger 
bill". (Fleisher Statement, 2) 

It may be that Mr. Fleisher did not answer his own questions for the very 
obvious reason that the answers would show clearly that the hill is indeed a 
simple merger bill and nothing more. 

Does the bill sanction the common draft? It does not. As was testified to 
time and again before the Senate Committee, as was explicitly stated in the testi- 
mony before the House Subcommittee on July 27, and as the Senate Judiciary 
Committee made clear in 1966 in reporting out the football merger hill (which 
H.R. 10185 mirrors), the common draft that would be held by the merged league 
would have exactly the same status with respect to antitrust consequences as 
presently do the separate drafts of the two leagues, no more and no less. 

Does the bill legalize the reserve clause? Mr. Fleisher knows better. He knows 
that there is no reserve clause in cither professional basketball league. He knows 
that the courts have held that the NBA uniform player contract confers but a 
single, one-year option, an option that once exercised is gone. Lemat Corp. v. 
Barry, SO Cal. Rptr. 240 (1969) ; Central New York Basketball Inc. v. Barnett, 
181 N.E. 2d (Ohio Com. PL, 1961). Mr. Fleisher knows that the ABA standard 
player contract expressly states that the option clause therein can he exercised 
only once and only for one year. 

Does H.R. 10185 deal with TV blackouts of professional games in conflict with 
high school or college events? It does not. This is obvious from its text. There 
have been suggestions that the basketball merger legislation should require such 
blackouts. The Committee will, of course, determine whether or not blackout 
provisions should he included. But the fact that the bill as introduced does not 
touch this area is convincing evidence that it is a one-issue bill dealing with 
merger and nothing else. 

Mr. Fleisher's charge, therefore, that the bill is a "very bold attempt to de- 
prive all professional basketball players of their right to negotiate freely for their 
services'' falls apart when his questions are scrutinized. 

The bill is aimed at one thing, and one thing only, ending the senseless, self- 
destructive, annual bidding war for the services of entering college players be- 
lieved to have superstar potential. Instead of two drafts, one by each league, 
there would be one. Under merger, therefore, an untried rookie will deal with 
one club, not. two, and rookie compensation will be at reasonable, rather than 
fantastic, levels. Veterans will benefit from the increased economic stability that 
will result. 

Is it a waste of Congress' time to pass the merger bill? Clearly, it is not. The 
two leagues cannot now merge in the face of exposure to treble damage and in- 
junctive lawsuits. Absent merger, they are forced to continue the bidding war 
until collapse of so many teams that only one. much smaller, league emerges. This 
has been the history and the result of past bidding wars in both professional 
basketball and professional football. Congress performs a public service by pass- 
ing legislation to bring about merger without such accompanying economic 
blood-letting. 

At pages ?, and 4 of his statement, Mr. Fleisher refers to the opposition to the 
merger expressed before the Senate Committee by Mr. Walter Byers. Executive 
Director of the NCAA, and by high school groups. Mr. Fleisher neglects to men- 
tion that Mr. William L. Wall, past, president of the National Association of 
Basketball Coaches, who testified before the Senate Committee as the representa- 
tive of that organization, stated that "a merger of the two professional leagues 
might result in a positive atmosphere for basketball at the college levpl if cer- 
tain considerations are provided for." Mr. Wall proposed a blackout of profes- 
sional basketball game telecasts on Tuesdays, Fridays and Saturdays in areas 
where they would conflict with a college game being played on those days, and 
adherence to a four-year rule in the college draft. However one views Mr. Wall's 

85-672 — 72 23 
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proposals, he was not an anti-merger witness. Nor was the high school spokesman. 
The latter limited his presentation to support for the Tuesday, Friday and Satur- 
day TV blackout. 

At page 4 of his statement, Mr. Fleisher refers to testimony of "two economists 
from the Brookings Institution". Mr. Fleisher's statement gives the impression 
that the two economists appeared as spokesmen for the Brookings Institution. 
They did not. They carefully disassociated their testimony from any Brookings 
Institution sponsorship. 

Two comments are relevant to the testimony of these economists. First, their 
economic analysis was refuted by the testimony of Mr. Robert R. Nathan, the 
distinguished economist, who testified as the economic consultant to the two 
leagues. 

Second, these two economists did not oppose merger. They said to the Senate 
Committee : "We do not recommend that no merger be permitted." They testified 
that in their opinion, certain restrictions should be placed upon the operating 
rules of the merged entity, but did not adopt Mr. Fleischer's position of opposi- 
tion to merger. 

In charging that the owners have stated that they would all go out of business 
without merger (Fleisher Statement, 5-6), Mr. Fleisher is guilty of gross over- 
statement. At no time have the proponents of the merger legislation made any 
Mich claim. What they have said is that professional basketball as we know 
it today will fail in the absence of merger; without merger there will be a 
shrinking down and a shaking out of clubs because of the ruinous effects of 
the bidding war until only a relative few survive in the largest cities offering 
the most lucrative markets. This is what occurred in the late forties and the early 
fifties in professional basketball when the old National Basketball League and 
the Basketball Association of America battled it out. It happened again in 
the early sixties when there was an unsuccessful attempt to establish the 
American Basketball League. It happened in professional football, with the 
demise of the AU-American Conference in the middle forties. The merger bill is 
intended to forestall another repetition of that cycle in profesesional basketball. 

Mr. Fleisher argues (Fleisher Statement, 4-5) that Congress should not enact 
the merger bill because some owners of professional basketball clubs are obtain- 
ing franchises in either the established National Hockey League or the newly 
formed World Hockey Association, thereby exposing themselves in hockey to a 
bidding war similar to what they want to eliminate in basketball. 

The issue presented by the basketball merger bill is one of principle. 

There is no law, and there should be none, which prohibits attempts to estab- 
lish additional sports leagues. However, as a matter of sports history, two 
viable, independent leagues in the same sport have not been able to exist side by 
side for any substantial period of time. There has been either merger or collapse. 

The formation of a second league, with investors willing to make the very sub- 
stantial investments required, has been one of the factors resulting in a rapid 
expansion of professional basketball to the point where many more cities and 
fans enjoy the sport "live." But that very expansion has resulted in the two bas- 
ketball leagues reaching a stage where they are engaged in a suicidal bidding 
war. If the Congress concludes that it is in the public interest to forestall a col- 
lapse of professional basketball, with the resultant demise of a substantial 
number of clubs, it will enact merger legislation. 

At present, it cannot be foretold whether the second hockey league, the World 
Hockey Association, will establish itself to the point where a bidding war is 
sustained. Not all newly formed sports leagues survive to that point. The 
American Baseball League did at the turn of the century. That league and 
the National Baseball League entered into the baseball agreement of 1903, 
in essence a merger. The Federal Baseball League which fielded teams in 1914 
and 1915 and the Mexican Baseball League in the post World War II era 
did not survive. The All-American Football Conference did not succeed in estab- 
lishing itself in the late forties against the established National Football League. 
The American Football League did get a foothold in the sixties. The result was 
the 1966 merger with the National Football League. In basketball, the old Na- 
tional Basketball League failed in the late forties. An attempt to organize the 
American Basketball League in the late fifties and the early sixties failed. 

No one can today say whether professional hockey will reach a stage of devel- 
opment through two rival leagues which may require the same kind of merger 
legislation Congress enacted for professional football and which is needed now 
for professional basketball. 
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Mr. Fleisher's statement at page 6 concerning the position of the NBA players 
gets at the heart of the difference between the NBA and the NBA Players Asso- 
ciation over H.R. 10185. 

Mr. Fleisher first says that the NBA players would not oppose merger, given 
the elimination of the option or "reserve" clause (which as already pointed out 
is nonexistent). He ascribes this lack of opposition to "self-interest." He adds, 
however, that the players really do not want a merger because, he says, they can 
"never collectively bargain as to their rights when there is only one league. We 
cannot bargain where the employer has total [emphasis Fleisher's] control over 
the players' movement." (Fleisher Statement, 6.) 

There is nothing in the National Labor Relations Act that renders it, and the 
protections it guarantees to labor, inoperative in the case of a single sports league. 
Far from it. There is active collective bargaining in baseball and football, both of 
which are merged sports. Mr. Fleisher knows that the present option clause has 
been agreed to by the Players Association as a part of the collective bargaining 
process and that there is today no rule which holds a player to a club beyond 
his contract. Mr. Fleisher knows that he is, and will, under merger, continue to 
be entitled to bargain collectively on behalf of the players about any and all 
provisions of the uniform player contract and all aspects of player-club relations. 

In an effort to resolve the option clause problem, the NBA last September made 
the five-point proposal to the NBA Players Association which is discussed in my 
prepared statement of July 27 on H.R. 10185. The NBA Players Association 
opposes two of the five points. One point of disagreement is the NBA proposal 
that in the event a veteran player negotiates with other clubs upon the expira- 
tion of his contract, his former club could retain bis services by meeting the 
highest offer made to him by another club (referred to as a right of first refusal). 
The other point of disagreement concerns what is called die compensation pro- 
posal. Under that proposal, if a veteran free agent signs with a club other than 
the one to which he had been under contract, the signing club would pay com- 
pensation to the former club as determined by an independenl board under cri- 
teria which would preclude setting compensation at a level so high as materially 
to discourage the movement of players from one club to another. 

Mr. Fleisher has on occasion suggested that he regards the entire subject of 
what he calls "option-reserve" clauses as violative of the antitrust laws and not a 
proper subject for collective bargaining. E.g., Hearings on H.R. 7152 before the 
Special Subcomm. on Labor of the House Comm. on Educ. and Labor, 92d Cong., 
2d Sess. at 68 (March 23, 1972). That issue, however, can be litigated. Its legal 
status will not be affected one iota by enactment of H.R. 10185. 

Perhaps Mr. Fleisher's reluctance to bargain reflects a concern that he may 
not be successful in eliminating the option clause through collective bargaining 
without his providing some quid pro quo. 

Whatever the reasons for Mr. Fleisher's reluctance to negotiate, Congress 
should not be asked to hold the merger hostage to acceptance by the clubs of 
his position. The NBA does not ask Congress, by enacting merger legislation, to 
require the players to accept either the right of first refusal or the compensation 
proposal. By the same token, it does not believe that the NBA Players Associa- 
tion should expect Congress, in authorizing the merger, to force the clubs to 
accept the Association's position. It would be wrong and contrary to the public 
interest for the legislative process to fail because of any disagreement on the 
terms of future contracts. 

If the parties cannot resolve their disagreement through collective bargaining, 
the players will be free to exercise their rights under the law, including the right 
to strike. If, notwithstanding the fact that the present standard player contract, 
which includes the present option clause, has been agreed to in the collective 
bargaining process, the players believe that compensation and the right of first 
refusal are not properly the subject of collective bargaining and are not consist- 
ent with the antitrust laws, they remain free to litigate those issues. Merger will 
not deprive the players of that right. 

I respectfully request that this letter be made a part of your record of the 
hearings. 

Sincerely and respectfully, 

Thomas H. Kuchel, 

Wyman, Bautzer, Rothman & Kuchel. 
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The National Football League, 
New Yorlc, N.Y., September 1. 1912. 
Hon. Emanuel Celler, 

Chairman, Committee on the Judiciary, U.S. House of Representatives, 
Washington, D.C. 

Dear Chairman Celler : It has come to our attention that Mr. Walter 
Byers, Executive Director of the National Collegiate Athletic Association in 
testimony before your subcommittee on August 9, 1972, misstated the NFL's 
television planning regarding its pre-season games to be played on September 
S and 9, 1972. 

In his prepared statement Mr. Byers stated : 

"In fact, just last week we learned that the pros were engaged in arranging 
at least 8 telecasts of NFL games during the first weekend of the protected 
period this fall, on the 8th and 9th of September. Ninety-three intercollegiate 
games are scheduled for those dates, and we have confirmed that at least 7 of 
the pro telecasts will conflict with local college games. We must assume that 
still more Friday night and Saturday telecasts, and consequently still more 
injury to local high schools and colleges, are planned for the remaining weeks 
of this fall's football season." 

It is unfortunate that Mr. Byers failed to make the effort to secure the 
facts for his statement is simply not true. None of the eight games to be 
played on Friday. September 8, and Saturday, September 9, will be telecast 
"live". Of the eight, one will not be telecast at all and seven will be telecast 
on a delayed basis on the following Sunday. September 10. All of these arrange- 
ments are of long standing and most are known to the colleges which might 
otherwise be affected. 

The member clubs of the NFL at their annual meeting in March, 1972, 
reaffirmed the League's established policy of not telecasting any of their pre- 
season games falling within the prescribed statutory period where such tele- 
casting would conflict with college and high school games played on such dates. 
Since pre-season television arrangements are individually arranged by the 
member clubs there is no legal requirement that the member clubs avoid such 
telecasting. Notwithstanding, the member clubs have agreed to do so. 

The NFL's regular season game schedule does not include any Friday or 
Saturday games prior to December 9, 1972. Since that date is well after the close 
of both the college and high school football season it does not appear likely 
that telecasts of the Cleveland and Cincinnati game on December 9 and the 
Washington and Dallas game on December 9 will conflict with any scheduled 
college or high school games. Should any such conflicts arise, the NFL will 
adapt its television practices to the legal requirements of the situation. 

I trust that this information will be helpful in correcting the record. 
Sincerely, 

Pete Rozelle, Commissioner. 



National Federation of State High School Associations, 

FAyin, III., July 20, 1972. 
Mr. Emanuel Celler, 
Chairman, Committee on the Judiciary, 
U.S. House of Representatives, Washington, D.C. 

Dear Congressman Celler: Thank you very much for your letter calling 
our attention to the hearings scheduled by the Antitrust Subcommittee of the 
House Judiciary regarding antitrust laws of organized professional team sports. 
You indicated the major part of the hearings would be devoted to the subject 
of the proposed basketball merger. 

This letter is written on behalf of the National Federation of State High School 
Associations which represents the high school organization in each of the United 
States and approximately 22.000 high schools. 

The secondary schools of the United States are vitally concerned with the 
possible efforts of the proposed basketball merger. A removal of the protection 
provided by the antitrust laws without appropriate protection would do irrepara- 
ble harm to our interscholastic athletic program. This program currently provides 
helpful physical activity for approximately 700.000 adolescent growing boys. 
We, therefore, respectfully urge you to give this request favorable attention. 
Very truly yours, 

Clifford B. Fagan, 
Executive Secretary. 
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United States Soccer Football Association, Inc., 

New York, N.Y., July 20, 1912. 
Hon. Emanuel Celleb, 

Committee on the Judiciary, U.S. House of Representatives, 
Washington, D.C. 

Dear Sir: In accordance with the instructions contained in your letter of 
July 11, T.)TL!. we are enclosing herewith a Memorandum on Behalf of the United 
States Soccer Football Association, Inc. 

We are also enclosing some material which may he helpful, in the form of 
publications. 

We also respectfully request that an opportunity can he made available for 
the undersigned to be heard in connection with this matter. We shall hi' very 
grateful. 

Thanking you for your consideration, we are 
Respectfully yours, 

Jack Flamiiaft, Counsel. 

Enclosure 

In the Matter of United States Soccer Football Association, Inc.: Memo- 
randum on Behalf of the United States Soccer Football Association, Inc. — 
Anti-Trust Laws 

I 

SOCCER ITS ORGANIZATION AND PURPOSES 

Soccer, or football, as it is better known in the entire world, with the exception 
of the United States, is the most popular spectator sport around the globe. Un- 
fortunately the United States makes hut a small dent in this international pic- 
ure, as in this country it is far outstripped by the American sports of baseball, 
football, basketball, etc. 

Organizationally, it is also different from the domestic sports. Generally speak- 
ing, the sport is regulated and governed by an international organization known 
as Federation Internationale de Football Association, hereinafter referred to as 
"FIFA". With the said organization are affiliated some one hundred and forty 
countries from all over the world, including the United States. Its headquarters 
are in Zurich, Switzerland. 

Each member of FIFA is entirely autonomous in its own country. 

At the present time, there are registered with the USSFA approximately 
r>0,000 players, of whom there are approximately 25,000 juniors and juveniles, 
24.000 amateurs, and approximately 1,000 professionals. With it are also affiliated 
the following associated members : 

Amateur Athletic Union of the United States. 

National Collegiate Athletic Association. 

National Federation of State High Schools Athletic Association. 

National Soccer Coaches Association of America. 

Intercollegiate Soccer Football Association of America. 

The USSFA is in every sense a true •'democracy", with adequate representa- 
tion and protection for all members in matters concerning soccer in the United 
States. Those who labor for it as officials are dedicated people with no thought. 
even remotely, of gain, who give of their time, effort, and frequently their own 
money, for the sole purpose of developing the game they love — with a hope that 
some day the game may reach the status of a major sport in the United States. 
The only paid employees are the Secretary and his Assistant. There are no 
dividends, or profits, paid to any one connected with the organization. 

The USSFA activities consist of, among other things, the organization of 
amateur clubs, juniors, juveniles, and arranging for clinics, coaching, visual 
demonstrations, and summer camps. 

In addition, it publishes and distributes booklets entitled "Illustrated Soccer 
Rules Guide", and "Sand Lot Soccer", which show the educational work it per- 
forms. Enclosed herewith are some of the publications. 

Internationally, the USSFA participates in the Olympics. This year, for the 
first time since 19.">fi, the United States qualified and will play in the Olympics 
in Munich, Germany, later this year. 

In addition, we also participate in what is known as the World Cup Competi- 
tion. This is equivalent to our World Series, but is held every four years instead 
of annually for the reason that a great deal of time is required to have the 
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membership of the FIFA, approximately one hundred and forty strong, qualify, 
after elimination on geographical lines, for the sixteen finalists who actually 
participate in the Finals of the World Cup. 

In 1966, a number of prominent American sportsmen who are active in base- 
ball and football, among them Jack Kent Cook, Judge Roy Hofheinz, Lamar Hunt, 
and a few others of like prominence, organized a national major professional 
soccer league, under the auspices of USSFA, with its complete backing and 
blessing. 

Unfortunately, after only a year and a half of operation, the league collapsed 
for lack of support of the general public, and resulted in very substantial financial 
losses to the owners of the clubs in that league. 

There remained only perhaps one or two of the original sponsors, who, with 
the addition of four other semi-professional clubs, are now struggling for their 
existence as a professional league under the name of North American Soccer 
League. 

II 

SOCCER AND THE ANTI-TRUST LAWS 

The reader may well wonder what soccer, as described above, has to do with 
Anti-Trust Laws. Strangely enough, it is also difficult for the USSFA to under- 
stand how the Anti-Trust Laws are applied to soccer in view of its almost en- 
tirely amateur character. 

There are numerous countries all over the world, whose teams, professional 
and amateur, like to visit the United States in quest of the "Yankee Dollar". 
The USSFA welcomes their annual visits because it provides an opportunity to 
the American public to see soccer at its best. 

In order to regulate the scheduling of these foreign tour games and avoid 
chaotic conflicts of dates and sites of the games, the USSFA, under its Rules, 
requires that permission for these games be asked from the United States so that 
it can properly arrange an orderly schedule. An additional reason for notify- 
ing and obtaining the required permission is the fact that under the FIFA 
Rules (the International Football Federation), a member is held responsible 
for any damages which a foreign team may sustain while visiting a strange 
country. For instance, if a team gets stranded while in a foreign country — U.S. — 
during a tour sponsored by an unscrupulous promoter, the USSFA would be 
required to indemnify the touring team against its losses. 

In the United States, the United States Soccer Football Association, Inc., here- 
inafter referred to as "USSFA", is the national body regulating and governing 
the game. It was organized and incorporated in New York State, under the 
Membership Corporation Law. in 1914. Its sole function was and is to promote 
soccer primarily for juniors, and other youthful groups, amateur and semi-profes- 
sionals, with an insignificant number of professional clubs, and consistent there- 
with it has. in good faith, provided guidelines intended for stimulating partici- 
pant and spectator interest in soccer. It has justly acquired a reputation and 
status for selfless and pure sport interest. 

For all practical purposes, therefore, the USSFA is an "amateur" organiza- 
tion, the sole purpose of which is to promote and develop the games of soccer 
in the United States. 

There are approximately forty States who have their own set-up within 
their respective territories and are known as State Associations. These State 
Associations also have virtually complete autonomy within the confines of their 
States. 

Of course, there is a USSFA Constitution which provides laws and regulations 
for the guidance of the affiliated State Associations, as similarly the USSFA 
is guided by the Constitution and regulations of FIFA. 

The USSFA derives its income from membership dues, registration forms, 
the conduct of an Amateur and Open International Challenge Cup, and a per- 
centage charge on gate receipts from foreign tours. 

This situation sometimes produces a conflict between competing promoters 
as to dates and places where these international tours and games are scheduled 
to be played. 

When a saturation point is reached and it is deemed not to the best interests 
of the game to have an overabundance of foreign teams play in the United 
States, the USSFA has, on occasion, been compelled to refuse permission. It is 
then that promoters, within the framework of the soccer organizations, and 
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outsiders, who might want to take a gamble on a soccer promotion, resort to 
the Courts. 

On these occasions, the Anti-Trust Laws are invoked, injunctions are sought, 
and turmoil is created. 

Under the Clayton-Sherman Act, when a business activity engages in inter- 
state commerce which involves (1) price fixing, (2) group boycotting, and (3) 
a dividing up of a market area, it no doubt violates the Anti-Trust Act, 

In the case of the USSFA, it is not engaged in interstate commerce, or in 
any commerce for that matter because of its amateur character. It does not 
fix prices, does not boycott any particular group, since there is no prohibition 
against any group joining the USSFA, and does not by agreement or otherwise, 
divide a "territorial market". 

In the United States, soccer, in practical effect, is new and there is pre- 
emption in sport interest and activity by such sports as baseball, basketball, 
football, and the like. There is, in fact, little public interest in soccer, and the 
interest "inherited" from parents who came to our shores from countries where 
there is soccer interest, is rapidly becoming extinct. 

In the circumstances, the rule of reason requires that the USSFA conduct, 
whether treated with alone, or in conjunction with the FIFA conduct — a 
finding of no Anti-Trust activity or violation. 

Numerous cases cited by our Courts have sustained this proposition, to wit, 
that certain sports should be afforded what are construed to be reasonable regula- 
tions for the conduct of such sports. 

For example, in the case of Deesen v. Professional Golfers' Association of 
America, 358 F.2d 165, (which eventually was affirmed by the United States 
Supreme Court) it is said : 

"The basic purpose of PGA in requiring persons who seek approved tourna- 
ment standing to meet certain standards and obtain committee approval ap- 
pears to be a reasonable one, insofar as the evidence before us indicates. That 
purpose is to insure that professional golf tournaments are not bogged down 
with great numbers of players of inferior ability. The purpose is thus not to 
destroy competition but to foster it by maintaining a high quality of competition." 

The difficulty arises when the Anti-Trust Laws are invoked, the plaintiff 
endeavors to create an aura of a vast conglomerate and millions of dollars being 
involved. The FIFA becomes a "cartel" and our State Associations, which are 
nothing more than organizations within a State conducting almost entirely 
amateur and junior soccer, becomes a "controlled divided market". 

The Court, not being familiar with soccer organizations, as it is with other 
American sports, can not be blamed for entertaining these actions, but the mere 
fact such actions are commenced, is financially ruinous to the USSFA. Even 
though judgments or verdicts may not be obtained against the USSFA, the 
damaging effect accrues nevertheless since it must maintain a defense to these 
baseless Anti-Trust actions. 

Ill 

THE REMEDY 

Since the USSFA, under its form of amateur and non-profit character, does 
not engage in interstate commerce, has no power and does not fix prices, does not 
control or allocate any specific areas, nor does it engage in any discrimination 
against those interested in joining it, the elements required under the Anti-Trust 
Law are wholly non-existent ; therefore, the protection which soccer seeks is an 
exemption from the application of the Anti-Trust Law against it. 

The USSFA operates on a very modest budget. Its income is almost entirely 
devoted to the development of youth in the promulgation of the game. If it is 
continually subjected and harassed by law suits under the guise of Anti-Trust 
violations, the time is not far off when the cost of defending these law suits 
may result in the closing of the doors of the USSFA. 

Such a result is grossly unfair and unjust under the principles of American 
justice. 

Respectfully submitted. 

.Tack Flamhaft. 
Counsel, United State* Soccer Football Association. Tnc. 

350 Fifth Avenue. New York, N.Y. 10001. 
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Congress of the United States, 

House of Representatives, 
Washington. B.C., August 2! h 1972. 

Hon. Emanuel Celxer, 

Chairman. House .Judiciary Committee, Rayourn House Office Building, U.S. 
House of Representatives. 
Dear Mr. Chairman : This is to request that the attached memorandum and 
financial statement of the United States Soccer Football Association, Inc. be 
added to the record of the hearings held by the Antitrust Subcommittee into 
Antitrust Laws and Organized Professional Team Sports on July 27, August 2, 
and August 9, 1972. 

The USSFA is keenly interested in the thrust of your hearings, because of the 
bearing anti-trust laws' have upon organized professional sports. It is significant 
I believe, that with an average annual budget of only about $115,000, the USSFA's 
legal expenses last year alone totaled about $48,000. 

I am pleased to join in urging the Committee to consider USSFA's experience 
described in the enclosures during your deliberation of this most involved subject. 
Willi kind personal regards, I am, 
Sincerely yours, 

Fred B. Rooney, 
Member of Congress. 

Enclosures. 

In the Matter of United States Soccer Football Association, Inc. 

supplemental memorandum submitted on behalf of the united states soccer 
football assoclvtion, inc. anti-trust laws 

Heretofore, the United States Soccer Football Association, Inc.. hereinafter 
referred to as the USSFA. submitted a Memorandum to the Antitrust Subcom- 
mittee of the House Committee on the Judiciary, in connection with the hearings 
held regarding the antitrust laws and organized professional team sports. 

It was felt that certain additional facts should be brought to the attention 
of the Committee, particularly as it pertains to soccer. 

As explained in the original Memorandum, soccer is a minor sport in this 
country and the USSFA has as its purpose the promotion of amateur soccer 
and to the extent necessary to promote soccer, the promotion of semi-professional 
soccer. It is an emerging sport entitled to protection from ruinous and un- 
savory competition in its development. 

Unfortunately, the anti-trust laws which were never intended to apply to the 
type of an organization that the USSFA is. it has nevertheless become subjected 
to unfair legal processes and litigation involving costly law suits and the time 
of the officers of the organization who serve entirely on a voluntary basis. 

Reference will be made here to two cases which will clearly show abusive 
process based on unwarranted claims. 



On April 23. 1965, an action was instituted in the Supreme Court of the State 
of New York, County of New York, entitled as follows : 

Supreme Court of the State of New York, 
County of New York 

International Soccer League, Inc.. and Manhattan Soccer Club, Inc.. 

plaintiffs 
— against — 

United States Soccer Football Association. Incorporated, and American 

Soccer League, Inc.. defendants 

Behind the imposing corporate names of the plaintiffs is one William Cox, 
an alleged sports promoter whose failure in sports promotion are well known in 
the professional sports fraternity. 

Having witnessed some soccer World Series (World Cup) in Europe, with 
its ti-emendous crowd, he returned to the United States in the early part of the 
IDfiO's with a scheme to "put soccer on the map", on a major scale, to compare 
with the major American sports of basketball, baseball, and football. He obtained 
permission from the USSFA to organize an international summer tournament, 
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consisting of European and South American teams and entered into a licens- 
ing agreement with the USSFA for a period of five years commencing with 1964. 

After two or three years. QOX's dream of becoming the Czar of soccer in 
the United States ended in dismal failure. 

To cover his own humiliation and in an obvious attempt to placate his in- 
vestors, he brought suit in the Supreme Court of the Stale of New York, in 
which he charged breach of contract and a conspiracy against the T'SSFA. 

In that action, he sought to recover certain payments of 5% of income on 
games played by foreign teams in this country, and other damages. This is a 
reasonable and necessary regulation which even the simon pure Amateur Ath- 
letic Union charges on Meets where foreign athletes are concerned. 

This action came to trial in March of 1966. After a trial lasting several days, 
there was judgment (a) dismissing the complaint against, the defendants, and 
(In affirmatively in favor of the defendant. USSFA, and against <<>X for 
$11,000.00 on a counterclaim which the defendant had interposed. 

Below is an excerpt from the New York Law Journal, as follows : 

[New York Law Journal, March 22, 1666.] 

"PART III 

"(Room 222) 

"Before Mr. Justice Jacob Markowitz, Internat. Soccer League, Inc. v. U.S. 
Soccer Football Ass'n — Trial finished. Judgment for defendant, U.S. Soccer Foot- 
ball Ass'n against both plaintiffs and judgment, for $11,000.00 for said defendant 
on its counterclaim against both plaintiffs ; and judgment for defendant, Ameri- 
can Soccer League, Inc., against both plaintiffs." 

No appeal was taken from said judgment. 

The plaintiffs, or COX, in that action, angered by the results of the State 
Supreme Court action, went to the United States District Court for the South- 
ern District of New York, #67 Civil 2739. on July IS. 1967. 

This action, although asking virtually for the same relief and covering the 
same time period, was based on the ingenious idea that the defendants were 
guilty of anti-trust law violations. 

In the Federal Court action, COX seeks to create an impression and atmosphere 
that the USSFA is an all-powerful organization, dealing in millions and is part 
of some international cartel. 

This action has now been pending in the local Federal District Court for 
some five years. Numerous motions have been made in the meantime, deposi- 
tions taken, and other necessary legal steps have been taken to protect the 
interests of the USSFA. 

Needless to say, this litigation is very costly and endangers the very existence 
of the organization. 

From the above, it can readily be gleaned that COX is a scheming manipulator 
and that this action against the defendant was part of a plan of harassment 
and intimidation, knowing full well that even if not successful, he would have 
gained some form of satisfaction by putting the defendant to financial expense 
and annoyance. 



In the fall of 1969. an action was brought in the United States District Court 
for the Northern District of California entitled as follows: 

United States District Court 

Northern District of California 

California Clippers, Inc., plaintiff 
v. 
United States Soccer Football Association, the International Games Com- 
mittee of Said Defendant United States Soccer Football Association, 
North American Soccer League, California Soccer Football Association, a 
Corporation. Southern California Soccer Football Association, a Corpora- 
tion, Ptitlip Woosnam, James MoGuire. Olive Toye. Frank Woods. Joseph 
Flamiiaft. Matthew J. Boxer and Diogenes Cordero. Defendants 

Civil No. 51883 G.S.L 

In brief, the basis of this action is that the T'SSFA, and the other defendants 
mentioned therein, have violated the anti-trust laws by allegedly refusing to per- 
mit the plaintiff to engage in international soccer matches. 
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The facts as stated below will indicate the falsity of such a charge. 

The plaintiff is a professional organization whose predecessor, the Oakland 
Clippers, were members of the North American Soccer League, a professional 
League operating in the United States for less than two years, with a membership 
of seventeen teams. 

At the end of the 1968 season, because professional soccer proved to be finan- 
cially unsuccessful, the NASL (North American Soccer League), was reduced to 
a total number of five teams. 

The Oakland Clippers was then changed to the California Clippers, the plain- 
tiff in this action, and intended to continue the operation of a professional team, 
independently of the NASL, and in effect, went into business for itself. 

At the same time, it joined the California Soccer Football Association (CSFA), 
in order to facilitate its operation of international exhibition matches between its 
team and teams of other nations. 

The Rules of the USSFA and the California Soccer Football Association, inso- 
far as they relate to scheduling of international matches, provide that any team 
intending to play such matches must first seek permission from the State Asso- 
ciation involved, and ultimately, the USSFA. 

Unfortunately, soccer does not enjoy the popularity in the United States that 
it does in other parts of the world. Therefore, soccer commands only a limited 
number of spectators for any limited game. 

As with other spectator sports, the member leagues of the USSFA are depend- 
ent upon a certain proportion of gate receipts, 5% for their continued existence. 
The Constitution and Rules of the USSFA provides that the USSFA is to re- 
ceive 5% of the gross receipts from international game. This 5% is split on a 
fifty-fifty basis between the state association and the USSFA. These funds are 
used to finance the programs of the state organizations and the USSFA for the 
promotion of soccer in the United States. 

It has been the function of the USSFA and its affiliated State Associations in 
scheduling soccer games to coordinate the scheduling of the games played within 
their membership Leagues so that the maximum spectator market will be avail- 
able for events. It was also the policy of such organizations to make every effort 
to assure the California Clippers the maximum attendance for its games. 

For this reason, the CSFA even cancelled games played among its member 
Leagues on the dates the California Clippers played, in order to assure a good 
attendance for the Clippers games. 

Commencing in January, 1969, the California Clippers made numerous requests 
to play in international games. These requests were often indefinite and did not 
specify the date, location, or team, to be played. Nevertheless, virtually every 
request to play an international game made by the California Clippers was 
granted by the USSFA and the CSFA in a timely manner. In fact, the California 
Clippers played every game it contracted to play. Without exception, there was 
not one game that the California Clippers did not play by reason of the activities 
of the defendants, USSFA and/ or CSFA. 

Even though the Clippers did not follow the orderly procedure of scheduling 
international games as is set forth in the Rules and Regulations of the USSFA, 
there was never any threat to impose any penalties on the Clippers or any play- 
ers or employees of the California Clippers. 

In point and in fact, the Clippers played the following games : 

Wednesday, April 16, 1969 : Waterf ord of Ireland — Los Angeles. 

Friday, April 18, 1969 : Waterf ord of Ireland — Sacramento. 

Sunday, April 20, 1969 : Waterf ord of Ireland — San Francisco. 

Wednesday, April 23, 1969 : Waterf ord of Ireland — Fresno. 

Sunday, May 18, 1969 : West Bromwich of England — Palo Alto. 

Wednesday, May 21, 1969 : Mexican team v. European team — Los Angeles. 

Wednesday, May 21, 1969 : West Bromwich of England — Fresno. 

Sunday, May 25, 1969 : West Bromwich of England — Palo Alto Mexican team 
and European team — Palo Alto. 

Wednesday, May 28. 1969: Wolverhampton Wanderers of England — Los 
Angeles. 

Sunday, June 15, 1969 : Eintracht Braunschweig of Germany — Los Angeles. 

Wednesday, June 18, 1969 : Eintracht Braunschweig of Germany — Fresno. 

Sunday, June 22, 1969 : Eintracht Braunschweig of Germany — San Francisco. 

Only two games were asked to be rescheduled, that of April 20, 1969 in San 
Francisco, and June 22, 1969 in San Francisco, because they conflicted with 
previously arranged locally important games. 
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Unfortunately, here again, the enterprise was a financial failure. The Clippers 
which sought for itself a sole market in soccer in California and had therefore 
left its previous league (NASL), was unsuccessful. 

It might be worthy of note at this point that in the Cox case in New York, 
and the Clippers case in California, the failure may not be entirely due to in- 
experience of promoters, or other reasons. It is simply due to the fact that soccer 
is not yet apparently big enough to compete successfully with the major sports 
of basketball, baseball, and football. 

Nevertheless, in spite of the fact that the Clippers had obtained all the per- 
mission and cooperation from soccer bodies, they have the temerity and brazen 
gall to charge their failures to the fact that the USSFA and its affiliated organi- 
zations are guilty of anti-trust violations and therefore responsible for the dam- 
ages sustained by plaintiff. 

As stated, this action was brought in the Federal District Court in California. 
The USSFA was compelled to and did retain prominent counsel in San Francisco. 

As the case neared its trial date in November of 1971, there had been confer- 
ences in an attempt to dispose of this action as it was very costly and almost 
prohibitive for the USSFA to continue with this litigation. 

In the meantime and prior to the date of the trial, one of the defendants, the 
North American Soccer League, without prior consultation with the USSFA, 
bought its peace, so to speak, by settling its part of the action for the sum of 
$18,000.00. After this event, the position of the USSFA became untenable and 
its exposure to a possible substantial money judgment rather risky. Upon the 
advice of local counsel, and others involved, and after conferences with the pre- 
siding Justice, the case was settled for the sum of $30,000.00. $18,0QO.O0 of which 
was paid upon the entry of a Consent Decree, and the balance still to be paid. 

From the foregoing, it is quite clear that although no Court has as yet found 
the USSFA guilty of violation of anti-trust laws in the various actions that have 
been brought against it, the result, nevertheless, is that we are becoming virtually 
bankrupt by the mere institution of these actions. The substantial sums of money 
that are needed to defend these suits have placed this organization on the brink 
of ruin. 

It has come down to the point that even when we win, we lose, because of the 
drain on our rather modest treasury. 

Attached hereto is a financial statement issued on May 31, 1972, at the Annual 
Convention of the USSFA. held in July, 1972. It will be seen on page 2, Exhibit 
B. that out of the total disbursements of $226,238.25, the legal expenses alone 
amount to $44,764.26. 

From the above, it is quite clear that unless some relief or remedy is afforded 
the USSFA by the Congress of the United States, in the form of an exemption 
from the anti-trust laws, our existence is in absolute jeopardy. 
Respectfully submitted. 

Jack Flam haft, Counsel, 
United States Socceb Football Association, Inc. 

350 Fifth Avenue. 

New York, N.Y. 10001. 

Financial Statement of United States Soccer Football Association, Inc., 

May 31, 1972 

David J. Internoscia & Co., 
Registered Municipal Accountants, 

East Paterson, N.J., June IS, 1912. 
Board of Directors and Officers, 
United States Soccer Football Association, Inc.: 

We have examined the balance sheet of the United States Soccer Football 
Association, Inc., as of May 31, 1972 and the related combined statement of 
cash receipts and disbursements and changes in fund balance for the year then 
ended. Our examination was made in accordance with generally accepted audit- 
ing standards, and accordingly included such tests of the accounting records and 
such other auditing procedures as we considered necessary in the circumstances. 
Beause of the omission of accounts payable (Notes 1 and 2) it is our opinion 
the accompanying statements do not present the financial position or results 
of operations of the Association. 
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In our opinion, the accompanying statements present fairly the assets and 
liabilities of the United States Soccer Football Association, Inc., as at May 31, 
1972, arising from cash transactions, and the revenues collected and expendi- 
tures made by it and changes in fund balance during the year then ended, on a 
basis consistent with that of the preceding year. 

David J. Internoscia & Co. 



Exhibit A 

United States Soccer Football Association, Inc., balance sheet, May SI, 1972 

Assets : 

Cash, Interchange State Bank $7, 3S6. 48 

Savings Accounts : 

National Community Bank 15,301.50 

Elmwood State Bank 18, 299. 77 

Interchange State Bank 5, 201. 49 

Subtotal 38. 802. 76 

Petty cash fund 2,000.00 

Total assets 48, 189. 24 

Liabilities and fund balance : 

Liabilities (notes 1 and 2) None 

Fund balance 4s. 189. 24 

Total liabilities and fund balance 48, 189.24 

Exhibit B 

United states Soccer Football Association, Inc., combined statement of cash re- 
ceipts and disbursements and changes in fund balance for the fiscal i/ear ended 
May 31, 1972 

Receipts : 

Affiliation fees, 1973-72 $1,074.00 

Affiliation fees, 1972-73 175.00 

Amateur registrations, 1970-71 9.027.00 

Amateur registrations, 1971-72 41, 783. 00 

Books 1, 048. 00 

Cramer coaching tour 1, 429. 35 

Development 449. 58 

Films 1. 694. 73 

Fines 1. 915. 60 

Foreign games 25, 77s. 04 

Foreign tours, 1971 31.558.95 

Indoor tournament permission 40. 00 

Interest 3, 241. 02 

Junior registrations. 1971-72 (>. 826. .10 

National Amateur Cup, 1970-71 526. 40 

National Amateur Cup entries 4,651.80 

National Amateur Cup, 1971-72 1,135.99 

National Junior Cup. 1971-72 488. 00 

National Junior Cup, 1971-72 entries 2. 054. 09 

National Junior Cup, 1970-71 protest 5. 00 

National Open Cup, 1970-71 23. 51 

National Open Cup, 1971-72 entries 5, 700. 00 

National Open Cup, 1971-72 protest 50.00 

National Open Cup, 1971-72 6, 438. 71 

Olympic funds 200. 00 

Olympic committee 391. 30 
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Permissions 00. 00 

Pins, crests, ties 1, 158. 53 

Professional registrations, 1071-72 14, 117. 00 

Promotion and publicity 207. 05 

Referee registrations. 1071-72 5,166.50 

Referee emblems, 1071-72 1,277.00 

Referee's committee 103. 75 

Reinstatement to amateur 350. 00 

Secretary's office Of'.."). 04 

Soccer yearbook. 1070 1.50 

Soccer yearbook, 1071 5, 282. 27 

Soccer yearbook. 1072 053.84 

Youth promotion committee 2, 60S. 20 

Youth promotion materials 010. 60 

Total receipts 181, 258. 25 

Disbursements : 

Affiliation fees 25. 00 

Amateur registrations, 1071-72 432. 07 

Books 1, 020. 34 

CONCACAF 2, 030. 03 

Cramer coaching tour 5, 330. 60 

Development 5, 603. 76 

Dues 376. 86 

55th annual meeting 3. 546. 62 

56th annual meeting 54. 57 

Films 1, 205. 07 

Fines 50. 00 

Foreign games 0, 265. 14 

Foreign tours, 1071 25, 630. 11 

Foreign tours, 1072 26, 050. 00 

Gratuities and flowers 424. 62 

Hall of Fame 27.63 

International Games Committee 030. 10 

Legal : 

California Clippers, legal settlement 18,000.00 

G. Edwards 106. 70 

Esquire Reporting Co 108. 00 

J. Flamhaft 6, 410. 00 

Landels, Ripley & Diamond 16, 140. 56 

S. Shapiro 3, 500. 00 

A. A. Tornoff 400. 00 

Total 44, 764. 26 

National amateur cup, 1070-71 714. 20 

National amateur cup, 1071-72 286. 41 

National commission 7, m. 73 

National junior cup, 1070-71 6, 320. 00 

National junior cup, 1071-72 7, 735. 72 

National open cup, 1070-71 480. 57 

National open cup, 1071-72 4, 002. 65 

New York unemployment taxes 302. 43 

Olympic committee 215. 35 

Olympic funds 332. 70 

Pins, crests, ties 1,655.90 

Presidents office, 1971-72 100. 45 

Promotion and publicity 2, 704. 06 

Referee's committee 297. 98 

Referee registrations 163. 18 
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Secretary's Office : = 

Assistance 365. 00 

Equipment 265. 76 

Insurance 782. 93 

Miscellaneous 585. 62 

Postage 1- S09. 25 

Printing 2,599. 89 

Rent 8, 706. 16 

Supplies 1, 926. 27 

Telephone 5, 908. 30 

Wages 25, 753. 04 

Total 48, 702. 22 

Soccer yearbook, 1971 678. 26 

Social security taxes 906. 24 

Treasurer's office, 1971-72 2, 504. 30 

World cup, 1974 3. 260. 12 

Youth promotion committee 7, 8S6. 93 

Youth promotion materials 911. 01 

Grand total 226. 23S. 25 

Excess of cash disbursements over cash receipts 44. 980. 00 

Fund balance, June 1, 1971 93, 169. 24 

Fund balance, May 31, 1972 48. 189. 24 

Notes to Financial Statements 

Note 1. — The Association is presently liable in the amount of $12,000 to the 
California Clippers. 

Note 2. — The Association has a contingent liability in the amount of $4,000 
to the Southern New York State Football Association which is presently under 
dispute. 

o 
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